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1. Human rights beyond 
the courtroom 


Bart F.W. Wernaart 


School of Business and Communication, Fontys Hogescholen, P.O. Box 347, 
5600 AH Eindhoven, the Netherlands; b.wernaart@fontys.nl 


Abstract 


In this chapter we introduce the central issue in this book: applied human 
rights. Furthermore, we introduce the structure and chapters of this book, and 
dedicate some thought to inclusive authorship. 


1.1 Introduction 


Human rights are typically discussed in a legal context. The codification 
movement to embed fundamental rights in constitutions can be traced 
back to impressive historical documents such as the Babylonian law code of 
Hammurabi (around 1750 BC), the English Magna Carta (1215), the U.S.A. 
Declaration of Independence (1776) and the French Declaration of the Rights 
of Man and of the Citizen (1789). From a philosophical point of view, modern 
human rights thinking is greatly inspired by the concept of a social contract 
during the Enlightenment (e.g. Hobbes, Locke, Rousseau, Montesquieu) in 
which citizens should be protected against their fellow men by the State, while 
at the same time the State should not exceed its competencies by neglecting 
the same fundamental rights, to prevent societies from losing themselves in 
violent conflict and chaos (Bates, 2010). A global human rights movement 
started up after the inhuman events of two World Wars, and is often marked 
by the proclamation of the Universal Declaration of Human Rights (1948)!. 
Since then, various international treaties have been adopted, recognising all 
sorts of human rights, mostly divided into civil and political rights on the one 
hand, and economic, social and cultural rights on the other (Ssenyonjo, 2009). 


1 General Assembly Res. 217 A (III), 10 December 1948, the Universal Declaration on Human 
Rights. 
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The meaningful codification of human rights has proven to be challenging, 
and is at the core of the natural law vs positivist law debate: do rights exist 
naturally, or does their existence depend on codification? On the one hand, 
we assume that we all have human rights because we are human. This notion 
does not depend on the willingness of a State to implement these rights, since 
human rights are presented as universal laws that exist above and beyond 
States’ consent to be bound by them (Mégret, 2010). On the other hand, when 
we codify human rights and force them in a contract (e.g. a social contract, 
or an international treaty), the procedural rules will dictate the effect of such 
rights, not their high moral or universal characteristics. These procedural 
rules are mostly coincidental, depending on the - mostly national - legal 
context of a case and how power is distributed in trias politica relationships 
(Wernaart, 2013). 


However, when we narrow down human rights to a legal concept only, we 
do not do justice to their meaning. In many professions and branches the 
idea of human rights is used in jargon, as guiding principles and as a source 
of inspiration. Human rights make a difference, albeit not necessarily as an 
enforceable legal concept. This facet of human rights — its practical application 
beyond lawmakers and lawyers - is deeply underexplored and deserves much 
more attention. Applied human rights are not per se a matter of law-making 
and enforcement: they can be part of a mission and vision of companies, they 
are sometimes at the core of artistic work, they can be a leading principle in 
social work - especially considering the rights of the child, and they are used 
as a guiding principle in technological innovation. Human rights are not for 
lawyers only, but also for managers, accountants, engineers, social workers, 
musicians, painters, designers and economists. 


Therefore, it is time for a comprehensive textbook in which the idea of human 
rights is not exclusively explored as a legal concept, but instead discussed from 
various applied perspectives. How are human rights practised in different 
professions or professional branches? How do human rights make a difference 
here? What are the main challenges? In other words: what do human rights 
look like when we present them as action-based, bottom-up concepts, and not 
as a contractual item? 


The intended readers are students and professionals in applied sciences 
and science. In particular, this work can be useful course material in multi- 
disciplinary minors with a focus on societal impact. These include areas of 
expertise such as Smart Society, Technology in Society, Social Design, Arts 
and Humanity, Health TEC. Furthermore, this book could offer a different 
perspective on existing human rights education at legal faculties, challenging 
law students to look beyond the legal discipline. 
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1.2 The structure of this book 


This book is not composed of separate parts around central themes. Instead, 
the organisation is more fluid: chapters with similar themes or approaches are 
grouped but also linked to other chapters with a different but related focus, as 
visualised in Figure 1.1. 


Chapter Title Authors 
" Il. Beyond the law Bart Wernaart 
A — & A legal approach to human rights Bernd van der Meulen 
5 ; : ; 
z eS. Human rights, philosophy and ethics Bart Wernaart 
a 4 How rights-based are the best Bart Wernaart 
practices? se 
@ Se 
3 — Films as Human Rights: Through a Lens Purabi Bose me 
2 of Indigenous Peoples’ Forest Food 
o =: 
= The rights of the child in action Maike Kooijmans and Jeroen Pouw | ae 
Let 
= 7. Rights-based policymaking Dana Feringa = 5 
5 Constitutional friction and the voice of | Manon van Hoeckel, Bart Wernaart 
tel) the underrepresented and Danielle Arets ee 
2.0 
©, Human rights, and social and spatial — Kornelia Dimitrova Sa 
design 
~— ie Responsible civilian drones Bart Wernaart, Roberta Vaznyte, 
Melchior van Velzen and Isa 
Dantuma 
iM. The rights of children in games and Wouter Sluis-Thiescheffer Es 
S playful technology a 
fs) @ 2 
ze) 12. The privacy of the dead Frédérick Bruneault, Andréane = 6 
= Sabourin Laflamme and Bart = 
5 Wernaart 2 
z 13. The right to Offentlichkeit Danielle Arets, Devid Llievski, Bart 
Wernaart, Jo-An Kamp, Marieke van 
Vliet and Serkan Emini 
14. Know your rights Michael Mulvey, Bart Wernaart and e) 
= Brishna Nader $a 
> § 
IS. Human rights and corporate social Margot Cooijmans ay 
responsibility = = 
= Kom) 
5 16. Sexual rights in practice Dilana Schaafsma and Bart Wernaart os 
° —- BZ Dealing with police corruption Emile Kolthoff and Janine Janssen 
° 
‘SL 18. Drill rap and dignity Sylvia Sanders and Bart Wernaart _ 
Z 19. A design thinking perspective on Eveline van Zeeland-van der Horst 5 & 
human rights eae 


Figure 1.1. Book structure Applied Human Rights. 
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fundaments 


right to food 


intervention method 


social design 


new technologies 


After this introductory chapter, in Chapter 2 and 3 we reflect on the nature of 
human rights from a legal and a philosophical perspective, introducing the 
tension between a natural rights approach and a codification approach. These 
chapter are of a more fundamental nature, and lay the groundwork for the rest 
of this book. In Chapter 2, Bernd van der Meulen offers us an introduction to 
law and legal methods in order to better understand human rights as legal 
concept. In Chapter 3, Bart Wernaart reflects on the nature of human rights 
from a philosophical and (applied) ethical perspective, and sketches the 
challenges that come with a top-down, absolutist understanding of human 
rights. In Chapters 4 and 5, we use the right to food as an example to underline 
the importance of human rights as an action-based concept. To this end, in 
Chapter 4, Bart Wernaart introduces three in-depth case studies in human 
rights top-down application by domestic courts, and discusses the gap between 
legal reality and the reality of those whom it concerns. In Chapter 5, Purabi 
Bose explores how film can help amplify Indigenous Peoples’ right to forest 
foods. Chapter 5 is an example of a creative, bottom-up intervention method 
to give a voice to rights holders. In Chapter 6 and 7, we explore more creative 
intervention approaches with a similar effect. In Chapter 6, Maike Kooijmans 
and Jeroen Pouw introduce deep-story methodology to better understand the 
rights position of children in the living environments they grew up in during 
the Covid-19 pandemic. In Chapter 7, Dana Feringa reflects on youth and 
participation in decentralised policy-making. In Chapter 8, Manon van 
Hoeckel, Bart Wernaart and Danielle Arets discuss various social designers’ 
approaches to making use of the space that originates from constitutional 
friction when this friction is used creatively, and give a voice to the 
underrepresented in society, such as illegally residing aliens. Where social 
design is discussed as an intervention method in Chapter 8, social design is 
discussed by Kornelia Dimitrova in Chapter 9 as a rights-based driver for social 
spatial planning. Designing the city of the future is also a theme central to 
Chapter 10 where Bart Wernaart, Roberta Vaznyte, Melchior van Velzen and 
Isa Dantuma reflect on the urgency to responsibly design a smart city with 
civilian drone applications. Chapter 10 is an example of a technological 
application in which human rights are affected. Chapters 11-14 also deal with 
new technologies and how to apply human rights in the design of these new 
technologies. In Chapter 11, Wouter Sluis-Thiescheffer introduces the rights 
of the child as design principles for games. In Chapter 12, Frédérick Bruneault, 
Andréane Sabourin Laflamme and Bart Wernaart introduce how information 
ethics can help in the responsible design of products-to-be in the afterlife 
industry. In Chapter 13, Danielle Arets, Devid Llievski, Bart Wernaart, Jo-An 
Kamp, Marieke van Vliet and Serkan Emini discuss online journalism and 
moral design, and reflect on how algorithms affect the right to information. In 
Chapter 14, Michael Mulvey, Bart Wernaart and Brishna Nader reflect on the 
Karen Meme in a supermarket context, customer rights and how these are 
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perceived through social media. These insights can enable better alignment 
of strategic communications in a business with the complex societal undertones 
of online memes. Chapter 14 is therefore also about the organisational 
embedding of human rights aspects. The same goes for Chapters 15-17. In 
Chapter 15, Margot Cooijmans reflects on business models and corporate 
social responsibility from a rights-based perspective. In Chapter 16, Dilana 
Schaafsma and Bart Wernaart discuss the right to sexual health in 
organisational policies. In Chapter 17, Emile Kolthoff and Janine Janssen 
reflect on the triangular relationship between human rights, corruption, and 
law enforcement, and propose a rights-based approach in police organisations. 
Chapter 18 is also about law enforcement, but then as it concerns a particular 
musical genre that is often associated with gang violence: Sylvia Sanders and 
Bart Wernaart discuss the human rights complexities when dealing with drill 
rap and drillers. The concluding chapter is written by Eveline van Zeeland-van 
der Holst, in which she reflects on design thinking as a method to ‘do’ human 
rights. 


1.3 Building bridges and inclusive authorship 


In this book we try to bridge many worlds and this bridging is done on various 
levels. First, there is the disciplinary level: the chapters represent a wide range 
of academic disciplines and professions. In all cases, the authors reflect on 
what human rights are when applied in their fields of expertise. Herein lies the 
second gap we tried to close: that between the sciences and applied sciences. 
Human rights cannot be a merely academic discussion. Instead, it is something 
actionable. In this book we offer scientific reflections, but also applied sciences. 


Second, we tried to bridge the academic world and the world of applied 
sciences. The morality of technology is not just something that needs to be 
tackled on an abstract level; it is also not something that can be solved solely 
by practising ethics. Both of these things need to be done. Therefore, this book 
falls somewhere between science and applied sciences, which means that the 
reflection on moral issues is done on highly abstract levels, but also in the 
context of case studies, best practices and local examples. 


Third, we tried to find a proper gender balance in the team of authors. Not 
only in the authorship of the contributing authors, but also in our references 
to literature and how we write about individuals. We tried either to use gender- 
neutral language, or make sure to use he/she references in equal amounts. We 
also realise that this does not fully cover the diverse gender types that exist, 
and would welcome suggestions to improve that. Writing about human rights 
in a gender-sensitive way is only a first step in realising inclusive authorship. 
In this book, the geographic scope of authors is - with some exceptions - 


15 
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predominantly European and North American, with a professional focus on the 
Netherlands. We are aware that this could be seen as a shortcoming. However, 
throughout the chapters the reader may recognise a global mind-set. 
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Abstract 


The legal context may not be the only context in which human rights are 
applied, but it is certainly an important one. With a view to assessing human 
rights in the context both of the courtroom and of legal scholarship, this chapter 
sets out some of the basics of law and legal method. 


Key concepts 


> 
> 


Bart Wernaart (ed.)} 
Applied human rights 


Case law. Law derived from court rulings. 

Codification. The process of turning ideas (or case law) into a code of 
law (ie. legislation). 

Human Rights. Human rights are rights to which every human being is 
entitled for no other reason than that they are a human being. Human 
rights relate to the essence of one’s being. They protect aspects that 
identify a person beyond this person's choice such as ethnicity, religion 
or a differing opinion. Human rights are enumerated and protected in 
international treaties and national constitutions. 

Interpretation (or construction) of the law. The art of understanding 
the meaning of the law or giving meaning to the abstract wording of 
the law in light of a real-life occurrence, even if that occurrence may 
not seem to fit well with the precise wording of the law. 

Law. Rules (including legislation and case law) set within a society by a 
body that is recognised within this society to have law-making powers 
and that follows the procedure applicable to law making. Rules of law 
can be enforced through the state’s monopoly on violence. 
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> Legal order. The coherent set of rules that applies to a well-defined group 
of people or other subjects, possibly living on a certain territory. States 
usually have their own legal order, as do international organisations. 

> Legal scholarship. In many countries all fields subject to academic 
inquiry are referred to as ‘science’ In this line of thinking ‘law’ would 
be a science (“Rechtswissenschaft’ in German). In English language the 
word ‘science’ has a more narrow meaning than the equivalent word 
in other languages and mostly refers exclusively to natural sciences, 
ie. those enquiries that are based on measuring and calculating. In 
this chapter we use the term ‘legal scholarship’ as the equivalent of the 
German ‘Rechtswissenschaft, which is the academic study of law and 
legal phenomena. 

> Legislation. Law made by the legislature. 

> Right. A claim that a person or legal entity has under the law to an object 
or to a performance by another legal person. 

> Syllogism. A deductive scheme of a formal argument consisting of a 
major and a minor premise and a conclusion. In law the major premise 
and the conclusion are given in a rule. The minor premise is derived 
from a real-life situation. If the real-life situation (minor) fulfils the 
condition of the rule (major), the rule gives a conclusion that can usually 
be understood in terms of dos and don'ts. 

> Valid legal norms. Rules of law that are in force and as such enforceable. 
For a rule to acquire legal force, a decision by a competent authority is 
usually required followed by a specific form of publication, for example 
in an official journal. 


2.1 Introduction 


This chapter addresses law in general, its thinking and methods, and human 
rights in particular as seen from a legal perspective. 


It is organised as follows. By way of introduction we start with a case. The 
next section introduces different approaches to human rights, in particular 
philosophical and legal approaches. Historic examples are used to illustrate 
how one human rights concept may transform into another; more specifically 
how philosophical ideas may become law. Section 2.3 introduces the common 
structure of legal rules as syllogisms that can be read as attaching consequences 
to conditions. Section 2.4 elaborates by further distinguishing rules and rights. 
Section 2.5 discusses the real-life situations to which rules of law can be applied. 
Section 2.6 indicates how situations in real life need to be given meaning in the 
context of legal requirements. Section 2.7 indicates how to find the applicable 
rule of law that attaches consequences to the situation in hand. Section 2.8 
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discusses some further issues that may come up when applying the law, such 
as the competence of the court. All this is applied more specifically to human 
rights in Section 2.9. The chapter concludes with a call to action in Section 2.10. 


Case 2.1. Religion and food in prison. 


On 17 December 2013 the European Court of Human Rights in Strasbourg (ECtHR) 
ruled ona case of Vartic versus Romania. Compared to what one may think of when 
reflecting on violations of human rights, it is a relatively minor case.” However, the 


ECtHR considered that the issue at stake was not too minor to deserve its attention. 


Mr Vartic was serving a 25-year prison sentence. For medical reasons he required 
a high-calory diet. He requested to be provided with a vegetarian diet because of 
his Buddhist beliefs. The prison regulations provided 17 different types of diet. The 
only vegetarian diet was an Orthodox Christian fasting diet, which was not high in 
calories. For a while Mr Vartic relied on food parcels sent to him by his family, but 
new rules from the Ministry of Justice later prohibited this. 


The Bulgarian courts found that enough had been done to accommodate Mr Vartic’s 
needs. Mr Vartic lodged a complaint at the ECtHR arguing that by refusing to 
provide him with the vegetarian diet required by his Buddhist convictions, the prison 
authorities had infringed his right to manifest his religion as provided in Article 9 of 
the European Convention on Human Rights and Fundamental Freedoms (ECHR), 
which reads as follows: 


‘1. Everyone has the right to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief and freedom, either 
alone or in community with others and in public or private, to manifest 


his religion or belief, in worship, teaching, practice and observance. 


2. Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic 
society in the interests of public safety, for the protection of public order, 
health or morals, or for the protection of the rights and freedoms of others: 


The government argued that Mr Vartic was registered as Orthodox Christian and 
had not provided any written proof of his conversion to Buddhism. This argument 
was not put forward by the government in the national proceedings and the Court 


refused to take it into consideration. 


2 ECtHR Vartic v. Romania (no. 2), no. 14150/08, 17 December 2013. 
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The ECtHR needed to answer the question whether the freedom of belief as set 
out in Article 9 ECHR includes an obligation for prison authorities to provide 
a diet in accordance with religious requirements. The ECtHR derived from the 
Convention that a fair balance has to be struck between the competing interests of 
the individual and of the community as a whole. The Court was not persuaded that 
the provision of a vegetarian diet to Mr Vartic would have entailed any disruption 
to the management of the prison or any decline in the standards of meals served 
to other prisoners. The Court also noted that the applicant was offered little 
alternative, especially after the entry into force of the order of the Minister of 
Justice that prohibited food parcels from being received by post. The Court found 
that the authorities failed to strike a fair balance between the interests of the prison 
authorities and those of Mr Vartic, namely the right to manifest his religion through 
observance of the rules of the Buddhist religion. The Court declared that there had 
been a violation of Article 9 ECHR. 


2.2 On the plural nature of human rights 


What are human rights? Although the question seems simple enough, as this 
book testifies there is more than one answer. Different ‘human rights’ concepts 
are used in different contexts. For a lawyer, the legal perspective is important, 
but this is not the only perspective. The legal perspective sees human rights 
as part of law and as such as part of one or more legal systems. And indeed, 
we find human rights in national constitutions and international treaties. In 
Case 2.1 we see that reference is made to the European Convention of Human 
Rights and Fundamental Freedoms. Bulgaria is a state party to this Treaty. As 
a consequence the Treaty is part of the Bulgarian legal order. The ECHR itself 
also provides a legal order that the State Parties to the ECHR have in common 
and that is administered by the European Court of Human Rights. 


Long before any constitution or treaty mentioned human rights, there were 
strong philosophical opinions about respecting human dignity and freedom. 
Often such opinions were voiced at crucial historical moments. On the 22"4 of 
July 1581, for example, the States General of what was to become the 
Netherlands? signed the Act of Abjuration (Plakkaat van Verlatinghe) by which 
they renounced the overlordship of Philip I (also king of Spain). It stated, 
among other things, that by oppressing and violating the ancient rights of his 
subjects, Philip was considered to have vacated his thrones in the Low 


3 The name ‘Netherlands’ in English is a translation of ‘Nederland’ that reflects the sound rather 
than the meaning. It refers to a country that is low, but not below as the English would suggest. 
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Countries. Similarly, two centuries later in 1776 the Congress of the thirteen 
United States of America in their Declaration of Independence stated that all 
men are created equal, that they are endowed by their Creator with certain 
unalienable Rights, that among these are Life, Liberty and the pursuit of 
Happiness. This was followed by the Constitution of the United States of 
America in 1787 to which was added a Bill of Rights in 1791. The developments 
in the Americas inspired the French Déclaration des droits de Phomme et du 
citoyen of 1789 which exercised great influence. The French general Marquis 
de Lafayette had fought in the American revolution and had brought home 
with him a copy of the Virginia Declaration of Rights of 1776. 


In the 20" century at the beginning of the Second World War, president 
Franklin D. Roosevelt made his famous four freedoms speech.° He justified his 
proposal that the USA would join the war siding with the allied forces by stating 
that the objective would be to create a peaceful world based on respect for 
human rights. After the war, this was followed up in 1948 by the Universal 
Declaration of Human Rights (UDHR) and in 1966 the International Covenant 
on Civil and Political Rights (ICCPR) and the International Covenant on 
Economic, Social and Cultural Rights (ICESCR). 


We see a pattern here that has repeated itself many times in different regions 
of the world. In the face of injustice, people express how they wish their state, 
their political organisation and their law to be, and subsequently make efforts 
to codify their wishes into law. 


For the purpose of this chapter, it is important to distinguish such wishes about 
how law should be from what has been achieved in realising law. The former 
is the world of philosophy, ethics, morals and politics. The latter is the legal 
world. Lawyers can only work with valid legal norms. For others it is easier to 
find recourse in other sources of human rights ideas as well. 


Or, to put it another way, in philosophy and politics human rights are an 
objective to be attained. Once human rights are codified into law from 
objectives they become means (instruments) that can be used in legal practice. 
We have seen in the case that through codification in the European Convention 


4 This act resulted in a prolonged (80 years) war. In that period the Republic of the Seven United 
Netherlands positioned itself as an international power. Despite its original call on people's rights, 
the Republic soon engaged in colonialism and slavery. This is just one example of how human 
rights always come under threat when power emerges. It is no different when the power is in the 
hands of people with good intentions. 

5 The speech can be heard and seen on video at: https://www.youtube.com/watch?v=QnrZUHcpoNA. 
For the text see: http://www.fdrlibrary.marist.edu/pdfs/fftext.pdf. 
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on Human Rights and Fundamental Freedoms, the lofty ideal of freedom of 
religion is turned into an instrument that the European Court of Human Rights 
can use to assess whether a prisoner should be given a vegetarian diet. 


For legal researchers and practitioners it is important to distinguish between 
law and ideas about the law. Many authors sometimes consciously and more 
often unconsciously mix the two and present lofty ideals as if they had already 
been achieved in law. When UN bodies, for example, claim that human rights 
are universal and unalienable, they do not describe the global reality of the 
courtroom but rather the ideals they work towards realising. 


Philosophical ideas about human rights (see also Chapter 3) can be used as a 
theoretical framework with which to judge the quality of the law in force; they 
can also influence the development of the law and its interpretation and in 
this way become law. But generally they are not law. However, the distinction 
is not black and white. Law is always formulated with the aim of pursuing 
some objective — i.e. realising some purpose or ideal. In understanding the law 
(interpreting it) this objective/ideal provides important information on what 
the law in question means. 


The recognition of a normative statement as law takes place within a legal order 
according to the rules that apply within that legal order on what law is. Usually 
it requires a competent authority to create law by following a prescribed 
procedure. In the international arena states conclude legally binding treaties. 
Some international institutions - such as the Security Council of the United 
Nations - have been granted competence to take decisions that are legally 
binding upon the UN member states. The Universal Declaration of Human 
Rights has been agreed upon by the General Assembly of the United Nations. 
Unlike the Security Council, the General Assembly has not been granted the 
competence to take legally binding decisions. For this reason (among others), 
the UDHR is not a legally binding document (i.e. it is not law) but an expression 
of political ideas and ideals. 


In the national legal order there is usually a legislature empowered to create law 
in the form of legislation. To become law the notions included in the UDHR 
need to be included in international treaties, national legislation, or other 
recognised source of law. For example, the Constitution of the Kingdom of 
Cambodia states in Article 31: 


“The Kingdom of Cambodia shall recognize and respect human rights as 
stipulated in the United Nations Charter, the Universal Declaration of 
Human Rights, and conventions related to human rights, women’s and 
children’s rights: 
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Some countries, including most EU Member States, recognise international 
treaties as sources of law within their national legal order (so-called monism). 
Other countries, such as Italy, the UK and the USA, require national legislation 
implementing treaties before they can have any binding effect inside their legal 
order (so-called dualism). In many legal orders the courts have the power to 
create law by setting precedent or by providing authentic interpretation of the 
law. The law thus created by the courts is known as case law (or jurisprudence‘). 
The case above shows how the combination of a treaty provision and an 
interpretation by the ECtHR (i.e. case law) places upon governments an 
obligation to provide prisoners with food that respects their religious beliefs. 


A final source of law that is recognised in many legal systems is custom. If 
stakeholders are in the habit of behaving in certain ways from a conviction that 
this is the way that things must be done, this may be recognised as customary 
law. Please note that there may be other sources of law other than those 
discussed here, such as general principles, but these fall outside the scope of 
this chapter. 


A discussion about whether and to what extent (certain) human rights are 
binding law within a certain legal order will entail connecting human rights to 
these sources of law. Are they included in a treaty, constitution, or other piece 
of legislation in force within the legal order? Scholars who may want to build 
an argument that the UDHR is binding law after all, may resort to the argument 
that it has (or will) become international legal custom. 


From the above it follows that research into what the law actually says about 
human rights should be distinguished from research into the (philosophical/ 
political) question of what the law should say. The first distinction, therefore, 
is between human rights inside and outside the legal order under discussion. 


Most legal orders recognise a hierarchy between different levels of law. Law of 
lower rank must respect law of higher rank. Most states have a constitution 
that grants competence to the legislature and imposes requirements on the 
legislation it makes. If we therefore look at human rights as law, it is not only 
important whether they can be used to assess the behaviour of stakeholders 
(including the executive branch of government) but also if they can be used to 
assess the legality of the legislation within that legal order (Table 2.1). Both 
aspects are contested, either regarding human rights in general or regarding 
economic, social and cultural rights in particular. The latter especially are often 


6 In this chapter, to avoid confusion, I will not use the expression jurisprudence. In some literature 
(US American in particular) this expression is not used to mean case law but to mean philosophy 
of law or legal theory. 
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Table 2.1. Levels of law and their function. 


Level Function 

Philosophy Judge the law from outside the legal order 

Supreme law Judge the law from the top of the legal order 

Ordinary law Judge the behaviour of stakeholder inside the legal order 


seen as policy objectives that must be pursued rather than as rights that can be 
upheld in a court of law. People may have a human right to work, but that does 
not necessarily mean that someone unemployed can sue the government to be 
given a job. 


Law is designed to play a role in a triangular relationship of stakeholders. 
There are two parties that stand in a legal relationship to each other. This is a 
relationship framed in terms of corresponding rights and obligations (duties). 
In case of disagreement about the content of these rights and duties or their 
fulfilment, the legal system provides an independent third party (judge, court) 
that is empowered to provide a final decision which is binding on these parties. 
Within the legal system instruments exist (such as the police) to enforce legally 
binding rights and obligations. 


In Case 2.1, the two parties were Mr Vartic and the state of Romania. The 
independent third party was the ECtHR. 


In the development of human rights into the concept we understand today, 
three aspects are of critical importance: 


1. They are written down (codified). 
Codification of human rights helps the discussion on what we mean when we 
talk about human rights in general or about specific rights. This is also true if 
we wish to criticise what is included in or omitted from certain documents. 
2. They can be used by courts of law to resolve conflicts. 
In so far as this is the case, this gives them the power of law, because they 
are legally binding. 
3. They are given a high status in constitutions and treaties. 
In so far as this is the case, they can be used as a yardstick with which to 
judge the quality and legality of law of a lower rank. 


2.3 Working with law 


The most typical situation for the legal application of human rights is the setting 
of a court of law. In a court of law, judges decide whether the action or the 
situation that has to be judged does or does not conform to legal requirements. 
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What has to be done next also depends on provisions of law. The court may 
for example order a certain situation to be terminated or compensation for 
damages to be awarded. 


Rules in the law for the functioning of society are often formulated in relatively 
short’ sentences describing a situation (condition) and a consequence (for legal 
methods in general, see Wahlgren, 2000; and Van der Meulen, 2018). 


The Constitution of the Kingdom of the Netherlands, for example, opens with 
the statement that ‘all persons in the Netherlands shall be treated equally in 
equal circumstances’ 


The situation that the Constitution has in mind is that someone is in the 
Netherlands and is in an ‘equal’ situation. If this is the case, the consequence 
is that equal treatment must follow. This sounds straight forward. However, to 
be able to apply this provision we need to establish what an equal situation is 
and that we actually have such a situation on our hands. Next, we need to know 
what ‘equal treatment’ means in the situation at hand. To unravel this puzzle, 
we must gain understanding about the meaning of the law and the situation. 
What is equality? What kind of differences can be disregarded in establishing 
equality and what kind of differences justify the conclusion that situations 
are not equal? Part of the answer is to be found in the second sentence of this 
provision: ‘Discrimination on the grounds of religion, belief, political opinion, 
race or sex or on any other grounds whatsoever shall not be permitted? In 
most situations this must mean that differences in these aspects cannot justify 
differential treatment (except when this would not be discrimination; as could 
be the case in affirmative action —- also known as ‘positive discriminatior). 


Furthermore, we need to know what actually happened. Which person was 
treated in what way? How was the treatment different from the way other 
people are treated? Are there any reasons for the differences? Do these reasons 
include suspect aspects such as gender or ethnicity? 


Legal practitioners are very good at establishing the situation. Legal scholars 
often focus more on establishing what the law really means. Nevertheless, some 
general observations can also be made regarding the process of establishing 
the facts (see Section 2.5). 


7 That is at least the European tradition. One only has to look at the Food, Drug and Cosmetic Act 
in the USA to see that it can also be done in a dramatically different way. 
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One final point of attention relates to the question who is working with the 
law. Recourse to the law is often taken in situations of conflict. It is in the 
nature of conflict that there are opposing opinions and interpretations. Legal 
practitioners help to the best of their ability to support parties in arguing their 
positions. A certain level of bias is inherent; bias is in the nature of the work 
of legal practitioners. The impartiality of courts and scholars means being 
aware of and overcoming this bias. Indeed, objectivity is pursued through the 
balancing of opposing biases. 


2.4 Rules and rights 


Legal rules can be understood to potentially define relationships between 
different stakeholders in terms of rights and obligations. This potential is 
activated when the conditions of the rule are fulfilled. The rights and obligations 
correspond to each other. 


Rights can be absolute or relative. A right is relative if its function is limited 
to the individual relationship between the rights holder and one (or a limited 
group of) duty bearer(s). A sales contract, for example, obliges the owner 
who sold a piece of property to transfer it to the buyer. In principle, only the 
buyer has the right to receive the piece of property and only the seller has an 
obligation to supply it. 


An absolute right is a right that can be invoked in the relationship to all. 
Property is the best example. The right of property implies an obligation on 
all others not to interfere. Human rights apply in the relationship between 
governments and citizens. In this sense they can be seen as relative. Whether 
they should be respected in other relationships as well and whether, therefore, 
they enjoy a more absolute character, is a matter of discussion (for the argument 
that human rights should be approached as absolute, see Van der Meulen, 
2010). 


Rights may come in different shapes. In the context of human rights it is 
particularly important to distinguish between ‘rights to do’ and ‘rights to 
demand’ (have/receive).® A right to do, a ‘freedom or a ‘liberty; corresponds 
to a duty to allow/not to interfere. A duty not to interfere is often called a 
negative obligation. The obligation is ‘negative’ because it consists of an 
obligation not to do, to abstain from doing. 


8 Tam still considering whether we can distinguish a third category, a ‘right to be’ in the context 
of equal treatment/non-discrimination rights. 
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A right to demand corresponds to an obligation to provide. An obligation 
to provide requires action, doing something. Therefore, it is called a positive 
obligation. 


In legal analysis it is always important to realise which relationship(s) is at issue. 
Who are the rights holders, who are the duty bearers? What are their rights 
and what are their obligations? 


From the section above on history it is apparent that an intimate relationship 
exists between the development of human rights and the development of states. 
Therefore, it may be self-evident that among the duty bearers in human rights 
law are the authorities that hold power within the nation states. To what extent 
other duty bearers can be identified is a contested issue. 


2.5 Establishing the situation 


Establishing facts in a court of law is different from establishing facts in science 
in that it does not seek a general truth or reproducibility. It seeks to establish 
a unique course of events. What happened, at a particular moment, and in a 
particular place? (See for instance Salako, 2010) 


The first question to answer is: who is responsible for establishing the facts? A 
rule of thumb is that the party that bases a claim on the assertion that certain 
facts have occurred must show that this is actually the case. This responsibility 
is known as the ‘burden of proof’ Ifa party who has the burden of proof cannot 
show the claimed facts to be true, the consequence may be that they are not 
considered to be true (and the case is lost). 


In human rights cases the burden to show that a violation has taken place is on 
the accuser. If the violation is established but the defending state claims that 
there is a justification, then the burden to show the facts that constitute this 
justification is on this state. 


There are two elements here. First, there is a responsibility to state a certain 
course of events. This is sometimes also known as a ‘declaration duty’ Second, 
there is a responsibility to provide the evidence that the stated course of events 
actually took place. 


What does it take for something to be considered to be proven? There is no 
such thing as 100% certainty in human life. This is recognised by applying a 
so-called standard of proof. This is the degree of likelihood that needs to be 
achieved to consider the facts proven. 
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In different contexts different standards of proof may apply. In the USA, for 
example, before someone can be convicted of a crime in criminal law the 
person’s guilt must be proven ‘beyond reasonable doubt. The standard of proof 
to convict someone in civil law to pay damages may be ‘on the balance of 
probabilities. A crime is proven beyond reasonable doubt if the evidence that 
is available can hardly or not at all be explained other than via the crime. On 
the balance of probabilities, it is sufficient to show that it is more likely that it 
did happen than that it did not happen. 


This difference in standard of proof may be one of the factors? that helps explain 
why in the notorious case of O.J. Simpson, in a criminal court he was acquitted 
of murdering his wife but in a civil court he was convicted and ordered to pay 
damages to her family. In other words, it may not have been proven beyond 
reasonable doubt that he murdered his wife, but on the balance of probabilities 
it may have been shown that it was more likely that he did than that he did 
not kill her. 


In human rights law, an important concept related to this is the so-called 
margin of appreciation or discretion. If within a certain context a state enjoys 
a ‘margin of appreciation, judgements of this state that remain within the 
margin are accepted by the courts as valid. Some limitations to human rights, 
for example, can be justified if they are necessary to protect health or public 
order. States have a margin of appreciation to assess the severity of health or 
public order situations and what is needed to deal with them. For example, 
during the Covid pandemic curfews and other restrictions of freedom where 
put in place. In society the actual severity of Covid has been debated. In the 
courtroom, however, it was left to the discretion of the authorities to consider 
it severe. 


How much evidence amounts to proof? Every attempt at proving something 
in a court of law starts with the statement that something is a fact. Many facts 
are not in dispute. In most cases, when the other party acknowledges a fact 
the court will consider it proven. The USA, for example, does not deny that 
prisoners are being held at Guantanamo Bay. Therefore no further proof is 
needed and the debate can move on to the question of whether the people in 
question are being lawfully deprived of their liberty. 


Closely related to the weight of statements in establishing the facts is the legal 


principle of ‘audi et alteram partem or ‘fair hearing’ This is the obligation of the 
court (or of any institution establishing the facts) to listen to both parties in the 


9° There are also other factors such as additional evidence that surfaced between the two trials. 
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controversy. No person should be judged without a fair hearing in which each 
party is given the opportunity to respond to the evidence against them. This is 
even recognised as the human right of the defendant (see for example Article 14 
ICCPR and Article 6 and 7 European Convention on Human Rights (ECHR)). 


Statements made cannot always be withdrawn at will. We sometimes see courts 
ignoring statements that conflict with statements made in earlier stages of the 
procedure, or that could have been made earlier but were not. In the Case of 
Vartic v. Romania for example, the prisoner accused Romania of not giving 
him the opportunity to follow his Buddhist religious requirements through 
vegetarian nutrition. At the court in Strasbourg, Romania contested that the 
inmate was actually a Buddhist. The court refused to give this much attention 
because Romania did not make this claim earlier in the proceedings before 
the national courts. 


Evidence often consists of documents, expert opinions, and witness statements. 


Because statements carry weight in establishing facts, not only is the right to 
make statements important, but also the right not to make statements, and 
more generally not to testify or provide evidence against oneself. In criminal 
cases a suspect must be informed of this right prior to any interrogation. 


2.6 Classification of facts 


The facts must not only be established, they must also be given meaning in the 
context of the law. This means that they are assessed against the conditions of 
one or more (possibly) applicable provisions of law to decide if their conditions 
are fulfilled. If they are, the rule is applicable. If not, then not. In the latter case 
it may be necessary to search for another rule that may apply or to continue 
researching the facts or the evidence to see if a fit with the requirements can 
still be achieved. 


A useful way of classifying the facts is to compare the facts of the case in 
question with the facts in earlier cases where the courts has already taken a 
position on their classification (see for instance Weinreb, 2005). On the basis 
of the Vartic case, we now know that a situation where a prisoner is not given 
the opportunity to eat food in accordance with religious requirements, may 
constitute a violation of the freedom of religion. 
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2.7 Establishing the law 


Legal analysis not only requires clarity on the facts to be judged but also on 
the normative yardstick by which to judge them. First the appropriate rule(s) 
must be found in the law. Next the selected rule(s) must be understood. Because 
rules are by definition formulated before the situation arose!® that has to be 
judged, seen from the perspective of this situation they are a bit general and 
(therefore) a bit vague. In light of the facts, the rule must be given meaning. 
In searching for the meaning of the law, the text of the law is a good starting 
point. If the rule is found in legislation or in the ruling of court of law (i.e. 
case law), it seems only fair to start from the assumption that the legislator or 
the court have expressed what they wanted to say to the best of their abilities. 
If this is indeed the case, an obvious step in giving meaning to the law is to 
take the words of the law in their literal meaning. If this does not do the trick, 
further enquiry is needed. For example, if documents are available that were 
exchanged during the creation of the rules, these may shed light on what the 
drafters intended to achieve. 


The Vienna Convention on the Law of Treaties sets out some principles for 
the interpretation of treaty provisions. See Section 3, in particular Article 31 
and Article 32. 


Art. 31 

General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the 


light of its object and purpose. 


2. The context for the purpose of the interpretation of a treaty shall comprise, 
in addition to the text, including its preamble and annexes: 


(a) any agreement relating to the treaty which was made between all the 
parties in connection with the conclusion of the treaty; 


(b) any instrument which was made by one or more parties in connection 
with the conclusion of the treaty and accepted by the other parties as an 
instrument related to the treaty. 


10 ‘although a judicial decision (...) is particular — it decides that case and no other — its implications 
are general; it bespeaks a rule, grounded in the past and extending into the future. Weinreb o.c. 
p. 86. 
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3. There shall be taken into account, together with the context: 


(a) any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions; 


(b) any subsequent practice in the application of the treaty which establishes 
the agreement of the parties regarding its interpretation; 


(c) any relevant rules of international law applicable in the relations 
between the parties. 


4. A special meaning shall be given to a term if it is established that the 
parties so intended’ 


Art. 32 
Supplementary means of interpretation 


Recourse may be had to supplementary means of interpretation, including 
the preparatory work of the treaty and the circumstances of its conclusion, 
in order to confirm the meaning resulting from the application of article 
31, or to determine the meaning when the interpretation according to 
article 31: 


(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestly absurd or unreasonable. 


Should the meaning of the law be taken in a broad or narrow sense? A rule of 
thumb is that general rules are construed! broadly, but exceptions narrowly. 
For human rights this would mean that within the bandwidth of possible 
meaning of the words used, we should read the part setting out the right as 
covering a lot, while we should read the part setting out the exceptions as 
covering less. 


Apart from what is expressed in the law itself, other aspects may be implied. 
National law, for example, has a territorial scope. In most cases it does not apply 


outside the territory of the country. Also, the European Convention on Human 
Rights and Fundamental Freedoms does not apply outside the jurisdiction of 


11 Tn the USA the word ‘construction is normally used for what here above is called ‘interpretation. 
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the member states. For this reason, the European Court of Human Rights felt 
it could not establish NATO bombings of Belgrade to be covered by the 
convention (see ECtHR Decision 12 December 2001 Bancovic v. Belgium). 


2.8 Other issues 


Other factors may play a role, apart from finding the facts and finding a rule 
that fits. Such factors may include the competence of the forum that is called to 
deal with the case. Some courts have a broad competence, others a narrow one. 
The Court of Justice of the European Union, for example, is competent to apply 
EU law, but not World Trade Organization (WTO) law. It is competent to apply 
the EU Charter of Fundamental Rights and even the European Convention on 
Human Rights and Fundamental Freedoms even though it was concluded 
within another European organisation than the EU, but not the International 
Covenant on Civil and Political Rights (ICCPR) or the International Covenant 
on Economic, Social and Cultural Rights (ICESCR). So, ifa situation is affected 
both by EU law and by WTO law, or by European as well as by international 
Human Rights law, this court can assess only part of it. 


The European Court of Human Rights is only competent to apply the European 
Convention on Human Rights and Fundamental Freedoms. It is not competent 
to apply national constitutions, or the European Social Charter (which, like 
the ECHR, was concluded within the Council of Europe) or the EU Human 
Rights Charter, or the International Covenant on Civil and Political Rights or 
the International Covenant on Economic, Social and Cultural Rights. So, even 
if one of these instruments were to apply to the facts of the case in question, 
the Court cannot base its ruling on it. 


2.9 The structure of human rights 


Experience with the Bill of Rights in the US constitution has shown early on 
that human rights are not without limits. One person’s freedom ends where 
another person's freedom begins. A classic example is that free speech does not 
include the right to falsely yell ‘fire’ in an overcrowded theatre thus causing a 
stampede that may kill people. 


The US Supreme Court has recognised that the legislature has the right to set 
certain limits on the exercise of human rights if certain high standards are 
fulfilled. In later human rights documents, this understanding has explicitly 
been included in the text. Next to the formulation of the rights are presented 
the requirements that must be met to set legitimate limitations on these rights. 
These are the so-called limitations clauses, also known as justification clauses. 
They provide the grounds that may justify a limitation on the exercise of a 
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human right. These clauses are often connected to individual rights. Sometimes 
they are connected to the entire catalogue of human rights. The European 
Convention of Human Rights and Fundamental Freedoms, for example, 
employs the system of separate limitations clauses for the separate rights. 
No limitations clause has been added to Article 3. This provision contains 
the prohibition on inhumane and degrading treatment. The absence of a 
limitations clause implies that in the thinking embodied in this treaty there is 
no possible justification, for example, for torture.!? 


The International Covenant on Economic, Social and Cultural Rights (ICESCR) 
has a single limitations clause relating to all rights included in this treaty. This 
clause is in Article 4 of the Covenant. This provision reads as follows: 


“The States Parties to the present Covenant recognize that, in the enjoyment 
of those rights provided by the State in conformity with the present 
Covenant, the State may subject such rights only to such limitations as are 
determined by law only in so far as this may be compatible with the nature 
of these rights and solely for the purpose of promoting the general welfare 
in a democratic society: 


In this provision we recognise three elements that are usually present in 
limitations clauses: 

1. a procedural requirement; 

2. athreshold that must be surpassed; 

3. alisting of purposes that may justify the limitation of the right(s) in question. 


The procedural requirement in this case (and usually) is that the limitation is 
‘determined by law’ This requirement is relevant for at least two reasons. First, 
it gives people the opportunity to be aware of limits to their rights before they 
commit any actions that may get them into trouble. Second, in a democratic 
society parliament is involved in legislation. Therefore, limiting the competence 
to set legitimate limitations on human rights to the legislature implies that 
representatives of the people are involved in agreeing on limits to people’ rights. 


The threshold is often formulated in terms of the weight of the interests 
protected by the limitation as opposed to the weight of the rights limited. 
In such situations the word ‘necessary’ is used. This means that other less 


12 This is in striking contrast to the average TV police series, which tries to convince us on an 
almost daily basis that it is a good thing when police, by applying ‘a little’ cruelty, can wrench 
information from a suspect about where the abducted child is hidden so that said child can be 
rescued just in time. The situations that are dipicted are fictional and extreme. In this way we are 
continuously fed small doses of anti-human rights propaganda. 


33 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


Bernd van der Meulen 


34 


intrusive ways to protect the legitimate interests are not available and that the 
limitation is proportionate. Most societies, for example, consider a ban on child 
pornography a necessary and proportionate limitation on free speech in order 
to protect the rights and well-being of children. In the ICESCR the threshold 
is formulated more modestly as ‘compatible with the nature of these rights. 
This implies that, after limitation, a serious scope of the right in question must 
remain. Its core may not be affected. 


Finally, there is the list of interests that - if circumstances so dictate - may in 
part be given priority over the human right(s) at issue. 


In the above example, that is the need to promote general welfare in a democratic 
society. There are two elements here. General welfare — which is probably the 
interest of society as a whole - and the notion that only a democratic society 
can justify the limitation of human rights. 


In the legal application of human rights, the key is whether a limit has been set 
to the enjoyment of a human right and if so, whether this is justifiable under 
the limitations clause. If this is not the case, we speak of an infringement of 
the right in question. 


2.10 Get up, stand up 


Law in general, and rights in particular, depend to a large extent on the will 
of people to uphold them. This means not just courts and public authorities 
that comply with and enforce the law, but also rights holders standing up for 
their rights. 


As the 19th-century German philosopher of law Rudolph von Jhering (1872) 
eloquently argued, law is nothing if it is not received and recognised as such 
by those it addresses. If people do not stand up to defend their property or 
any other rights from infringements upon them, these rights ultimately cease 
to exist. Conversely, if people systematically refuse to adjust their conduct to 
the law, this law becomes a dead letter. The executive holds the monopoly of 
violence to coerce the addressees into recognition of the law, but I think that, 
ultimately, the validity of the law comes from this recognition by the people, 
not from the coercion. 


Von Jhering made the argument with regard to property and other civil rights. 
In our times it may apply even more strongly to human rights. Applied human 
rights research may well be the contribution that scholars can make in response 
to Von Jhering’s call to action. 
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Abstract 


Human rights offer us fundamental standards that aim at leading a life with 
dignity. Naturally, there is an intimate relationship between human rights 
and philosophy. The Ancient Greeks considered ‘just’ things to be natural 
things, and natural rights to be true. In this chapter we explore the relationship 
between philosophy, ethics and human rights. We will discuss human rights 
as a philosophical concept that has developed since these Ancient Greek 
philosophers, and the idea that the Enlightenment thinkers were crucial in 
shaping the contours for an understanding of modern human rights, as well as 
how to organise a modern state built on fundamental rights. We then consider 
the relationship between ethics and human rights, and assess how human rights 
play a role in both the question of ‘what should be the right thing?’ (normative 
ethics) as well as ‘how do people decide what is right?’ (descriptive ethics). 
While the language of human rights is promising and hard to disagree with, 
there are some serious challenges, especially in how we have organised human 
rights in the international arena. We need to discuss seriously how people are 
represented in the current human rights arsenal, what focus we choose therein, 
what the role of codification can be, and how to prioritise human rights in case 
of conflicting rights. All the more reason to also consider human rights from 
a bottom-up, applied perspective. 


Key concepts 


> In philosophy, we study the fundamental nature of things. Theories in 
philosophy can explore ethics. 

> Inethics, we study what is right and wrong. 

In normative ethics, we explore how we ought to behave morally. 

> Deontological ethics are absolutist and universalist normative theories. 
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> Universalist theories are approaches in normative ethics containing 
norms that are always applicable. 

> Absolutist theories are approaches in normative ethics containing 
norms that are always right. Human rights are an example of such rules. 

> In descriptive ethics we explain people’s moral behaviour. 

> An ethical decision-making process contains the various steps 
individuals take towards moral action. 

> Influential factors are individual, situational and issue-related factors 
that influence the way individuals take moral decisions. 


3.1 The concept of human rights 


As described in Chapter 2, ideas on human rights have usually coincided with 
important moments in history. The most recent milestone is the Second World 
War. In its aftermath, the international human rights system, globally led by the 
United Nations, and regionally led by various human rights agencies, was built. 
It is probably fruitless to pick a starting point to mark the beginning of human 
rights as a philosophical endeavour. In many cultures throughout history, the 
idea of fundamental entitlements people have for the sake of being human has 
popped up in various guises and philosophies. 


3.1.1 Human rights documents in history 


When we speak of ‘rights; we have the tendency to link human rights movements 
with concrete documents that support these movements. The Babylonian law 
code of Hammurabi (around 1750 BC), the English Magna Carta (1215), the 
US Declaration of Independence (1776), the French Declaration of the Rights 
of Man and of the Citizen (1789) and the Universal Declaration of Human 
Rights (1948). It is undeniably true that these documents mark important 
moments in history, and were a source of inspiration for human rights thinkers. 
However, at the same time it is risky to see them as a representation of a 
coherent approach towards progressive realisation of human rights through 
time. All these documents must be regarded in their specific (geo) political 
context, and reviewed in light of the historical events they were a part of, as 
we can see in the case of the Magna Carta (Case 3.1). 


Case 3.1. The Magna Carta, diarrhoea and human rights. 
The Magna Carta is a document that almost has a ‘cult’ status amongst human rights 
defenders. It is often quoted as one of the first legal documents recognising human 


rights as we know them in our modern societies. In his book ‘Magna Carta, the birth 
of liberty; Dan Jones (2015) reflects on the historical particularities that surrounded 
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the draft and effect of the charter. The main message is quite the opposite of what 
we would expect from a document that allegedly played a crucial role in the English 
Civil War and subsequent revolution, inspired the founding fathers of the USA in 
drafting their constitution, as well as those who drafted the Universal Declaration of 
Human Rights, and was quoted by Nelson Mandela in his Rivonia Speech. In fact, 
the historical reality is far from this grandiose sort of allure. The Carta was drafted in 
1215 bya group of barons and churchmen to constrain the powers of King John, who 
at some point had greatly offended a part of his richer and powerful subjects. The idea 
of the document was not to protect individual rights for citizens, but rather to ensure 
various rights for the drafters. As the charter would only apply to ‘free men’ (which 
at that time was around 10% of the English population), it had a limited reach, and 
was only helpful for the aristocracy, who felt neglected by their King. Interestingly 
enough, the charter itself only lasted for two months, after which it was declared 
invalid by the Pope. This power play ultimately resulted in a full-scale civil war, that 
ended as abruptly as it began. And this was not due to a glorious military victory 
of the King’s opponents, but the untimely death of the King as a result of dysentery, 
after which there was no longer any need for a continuation of the fight. So, in the 
end, it was not a charter on human rights that changed the course of events during 


the civil war, but rather old-fashioned diarrhoea. 


3.1.2 Human rights and philosophy 


Next to written codes in the context of historical events, general approaches in 
philosophy were credited for shaping the direction of human rights. As we will 
discuss below, these are specifically deontological theories. Some consider the 
ancient Greek Stoics among the first to have laid the groundwork for human 
rights thinking, with the view that all human beings are subject to the same 
laws of nature and thereby equals, including a basic guarantee of justice for all 
human beings. However, it has also been pointed out by some scholars that 
the Stoics simultaneously promoted ideas that would be far removed from the 
notion of contemporary human rights, such as promoting inequality between 
sages and non-sages (Bett, 2012). Others credit a wide range of Ancient Greek 
philosophers and (later) Christian thinkers with introducing the concept 
of ‘natural rights’ as a first step towards human rights thinking, including 
Socrates, Plato and Aristotle, and Thomas Aquinas. What they had in common 
was that, at some point, they all assumed that ‘just’ things are natural things. 
According to Socrates and Plato, for instance, a concept such as justice is in 
the end something that is true. However, individuals have different opinions 
about how to understand justice. This leads to a (friendly) dispute, called 
dialectics. It is precisely the friction of these different ideas that prompt us to 
look beyond these clashing ideas, and in the end discover what is a natural 
understanding of justice. In other words: ascending from the various clashing 
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viewpoints we should be able to discover the ultimate truth about justice, which 
is not per se something created by humans, but rather a natural phenomenon 
that is waiting to be discovered. This approach towards human rights is also 
called the ‘classical approach. This approach greatly influenced the way these 
philosophers laid out their virtue ethics (see also below in Section 3.3). In a 
classical understanding, men should lead a virtuous and good life. According 
to these philosophers, this can be achieved by finding the golden mean between 
two extremes (be modest, not shy or shameless), which is ultimately a natural 
way of living once it can be found. Here, we see an absolutist understanding 
of virtues, meaning that, ultimately, there is one perfect mode of living to be 
found. Also here, we must consider these ideas in the context and light of the 
historical developments they were part of, and perhaps a comparison with 
contemporary human rights is bound to offer fewer insights than we would 
like. When we consider the composition of modern States and the embedding 
of constitutions in their legal systems, including human rights, perhaps the 
theories of the Enlightenment thinkers offer us more fruitful insights, since 
their theories coincided with the birth of modern States, and are - still today 
- at the core of important concepts such as trias politica, the rule of law and 
the codification of law. 


These so-called modern natural rights thinkers were the driving force of 
the 18"*-century Enlightenment movement. Important philosophers like 
Thomas Hobbes, René Descartes, Denis Diderot, Baruch Spinoza, Charles de 
Montesquieu, Jean-Jacques Rousseau and John Locke laid the foundation for 
an absolutist philosophy driven by reason and science rather than religion and 
tradition (hence the nickname ‘the Age of Reasor). Before the Enlightenment, 
the prevailing philosophical ideas about mankind (e.g. during the Renaissance) 
were rather grim: men were bad creatures by nature, and depended on God 
to guide them in the right direction. In contrast, the Enlightenment thinkers 
assumed that people were good, independent and autonomous creatures. 
This was an important fundament that led to the promotion of individual 
fundamental rights. Thomas Hobbes, for instance, considered (still with a 
rather dark view of the nature of man) that individuals would try to pursue 
their own desires and act in self-interest in the absence of legal authority. In his 
famous work Leviathan, he underlined the urgent need for absolute power, and 
considered that the world would become a better place if people would give up 
a part of their selfishness and accept a joint leader wielding this power so that a 
commonly shared interest of order could be protected. Charles de Montesquieu 
as well as Jean-Jacques Rousseau enlightened us on how to achieve all this: 
through a so-called social contract. In this contract, all individual participants 
in a society would give up part of their sovereignty and entrust this to a joint 
leader. In return, this leader would guarantee a minimum level of protection in 
this society. This minimum protection was considered a precondition to allow 
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individuals to prosper and develop themselves in this society. However, if the 
appointed leader violated its entrusted power, it would be a legitimate course of 
action to enforce a proper use of this power, if need be by violence. John Locke 
assumed that a social contract could only work if we accepted that there are 
fundamental, enforceable, rights in our societies for each and every member. 


3.2 Ethics 


Not only in philosophy, but also in the specific branch of ethics, human rights 
play a role. In normative ethics, we explore how we ought to behave morally. 
This is unlike descriptive ethics, where we explain people's moral behaviour. 
In both cases, fundamental rights can play a role in some shape of form, or 
are even at the core of an ethical concept. In this section we will explore this 
into more detail. 


3.2.1 Normative ethics and human rights 


Human rights lie at the core of some approaches in normative ethics, and 
play a more indirect role in others, or none at all. To better understand the 
relationship between human rights and normative ethical theories, we need 
to first make a distinction between theories that assume moral truth exists and 
those that assume morality is a relative concept. 


The theories in the latter case are theories of moral relativism, in which we 
assume there is no moral truth, and morality depends instead on individual or 
societal features, such as moral characteristics, moral impulses and emotions, 
moral relations and moral discourse (Wernaart, 2021a: 69-96). 


Corresponding examples are virtue ethics, post-modernist ethics, feminist 
ethics and discourse ethics (Crane et al., 2019: 114-125; Wernaart, 2021a: 
84-91). What these approaches have in common is that morality is not defined 
by consequences or principles. Instead, morality follows from the context of 
the moral actor. In virtue ethics, for instance, something is considered to be 
morally right if it is done by a good person with good characteristics.! When 
considered throughout the ages, different kinds of virtues are deemed important 
in different historical periods (Wernaart, 2022b). In these theories, human 
rights do not play a direct role as a founding concept. However, indirectly, 
such rights can be an important trigger in how moral characters are built. 
For instance, when we consider post-modernist ethics, the way human rights 


13 However, there are scholars who defend the position that also in virtue ethics, universal 
characteristics can be considered a neutrally observable golden mean, regardless of the context of 
the moral actor. See for instance Nussbaum, 1993. 
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are apparent in a society or the direct surroundings of an individual has an 
influence on the composition of someone’s moral character. It is — so to speak 
— one of several building blocks that define someone’s morality, depending on 
the particularities of the individual context. 


In contrast to relativist theories, other theories start from the assumption that 
certain ethical rules are always applicable (moral universalism) and/or always 
right (moral absolutism). 


Utilitarianism, introduced by British Enlightened thinkers like Jeremy Bentham 
and John Stuart Mills is a good example of a universalist theory. Something is 
considered morally right when it leads to the greatest happiness for the greatest 
number. This principle can be applied always by anyone.). Due to its outcome- 
based orientation, such an approach is considered ‘consequentialist’. 


Some universalist theories are also absolutist. These are deontological theories. 
Such theories do not focus on outcome (as in the consequentialist theories) but 
rather on principles. These principles can always be applied by anyone (and 
therefore they are universalist) but also encompass an absolute moral truth. 
In these theories, fundamental principles can play a fundamental role. These 
theories are universally applicable principles that encompass morality as an 
absolute truth. Examples are duty ethics, moral rights and the principle of 
equality. Duty ethics mostly refers to the Kantian categorical imperative, where 
Kant states that human beings have a duty to make sure that moral actions are 
in line with the universal expectations of morality. Moral rights stem from the 
idea that a society is based on a social contract that governs the freedoms of 
the individual and protects against violations of human rights. The principle 
of equality mostly relates to the Rawlsian concept of justice, centred around 
various (and cumulative) interpretations of equality principles. 


In most Western literature on ethics, there is a strong focus on universalist and 
absolutist theories that originally stem from the 18'*-century Enlightenment 
movement (Crane et al., 2019: 91), as we have seen in the previous section. 


3.2.2 Descriptive ethics and human rights 


In descriptive ethics we do not explore how we ought to behave morally, 
rather we explain people’s moral behaviour. In practice, methods in applied 
psychology are an important means to help with this aim. In descriptive 
ethics, various models are proposed to structure the debate on how to analyse 
moral behaviour. Two - combined - theories are most commonly used here. 
One structures the ethical decision-making process. The other structures the 
elements that influence the decision-making process. 
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The Ethical Decision-Making (EDM) model of James Rest (1986) offers us 
insight into the different stages of an ethical decision-making process. While 
there are some variations on the same theme, the most frequently used model 
is composed of four parts: 

1. recognising the moral issue; 

2. making a moral judgment; 

3. establishing moral intent; and 

4. moral acting. 


The way an individual behaves in each of these stages is then dependent on 
various factors. There is a long-lasting debate in academia about what these 
factors are, and how they relate to one another (see for an overview Craft, 2013; 
Schwartz, 2016). Thomas Jones proposes that these factors are either individual, 
situational, or context-dependent (Jones, 1991; Wernaart, 2021b). Individual 
factors include demographics such as age, gender and nationality, but also 
family context, education or financial status. Situational factors are mostly 
understood as work related (but not exclusively so), and relate to how things 
are organised or performed in organisational relations. What leadership style is 
used by a superior in an organisation? What is the organisational culture like? 
How are individuals rewarded based on what performances? Last, the issue- 
related factors (context of the ethical issue) play a role: What is the magnitude 
of the expected consequences of the moral action? Is there any social consensus 
regarding the morality of an action? What is the probability of the expected 
effect? What is the timespan between action and effect? How near is the effect 
to the moral actor? And on whom will the effect concentrate? 


In academia, there is no widespread consensus on the effect of human rights 
in ethical decision-making processes. Roughly, there are two opposing 
viewpoints. In the first, it is argued that deontological concepts (such as human 
rights) play a role in the second stage of EDM: making a moral judgement. 
The possible actions of the moral actor are then reviewed against deontological 
principles, and this review in itself can be decisive in how the moral actor will 
continue in the EDM process. These deontological principles can be local 
norms that are shared by small communities or even a household, but also 
so-called ‘hypernorms’ that have a universal scope. In case of the latter, these 
are usually framed as human rights. An example of this approach can be found 
in the works of Hunt and Vitell, and their H-V model. The manner in which 
these deontological norms are applied depends on the factors discussed above. 
For instance, in raising a child or educating people, certain norms can be firmly 
programmed in the moral character of an individual. 
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At the same time, there are scholars who hold an opposing view, suggesting 
that deontological principles as such do not play a prominent role in ethical 
decision-making: individuals barely have an a priori sense of normativity that 
they use for assessing moral action. Rather, morality is an ongoing process of 
reflection and action that is far more ‘hands on’ and predominantly an impulsive 
and emotional matter (Johnson, 1993). At most, human rights are used to 
rationalise moral actions afterwards, rather than a source for determining the 
moral action (Haidt, 2001). 


3.3 Challenges that come with human rights 
thinking 


In the previous sections we looked at how human rights were considered 
throughout history in the context of authoritative human rights documents and 
the writings of philosophers. We also explored how fundamental rights affect 
theories in normative and descriptive ethics. The notion of fundamental rights 
with an absolutist and global character also leads to challenges in philosophy 
and ethics. In this section, we will discuss the most important debates on the 
nature of these rights. 


A first issue is the claim that human rights are absolutist and universalist 
concepts with a global scope. This idea of human rights as a concept of absolute 
truth that exists regardless of those who violate or invoke such rights, can 
be problematic. Whether or not we are supposed to find this absolute truth 
through dialectics, pure reason or otherwise, how can we be sure that those 
who claim to understand this truth actually understand this truth? How can 
we tell whether we have rightfully found the meaning of such thing as natural 
law that exists beyond the sphere of the individual human? 


In a more practical sense, we have seen the downside of it when shaping the 
UN human rights system. Within the UN, there appear to be rather different 
approaches towards human rights, and not all people feel equally represented in 
the human rights system as it stands today (Dembour, 2010; Wernaart, 2013b). 
A first disagreement was that in the drafting process preceding the adoption 
of the Universal Declaration of Human Rights, not all countries were equally 
involved or represented — some by choice, some because theyd lost the Second 
World War, and some because they were a colony at the time. In case of the 
latter, there is the so-called ‘post-colonial critique’: the horrors of the Second 
World War were reason to draft a universal declaration proclaiming human 
rights. The horrors, suffering and deaths during the colonial era before that 
were apparently not grave enough to stir a worldwide debate on human rights. 
For this, first, predominantly white societies needed to suffer before serious 
action could be taken in the global arena (Mutua, 2002). This means that quite 
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a lot of countries do not necessarily feel represented when the document speaks 
of ‘all members of the human family’ (Morris, 2010). For instance, this has led 
a group of Muslim countries to adopt alternative documents, such as the Cairo 
Declaration on Human Rights in Islam (CDHRI), representing Muslim ideas 
on how to understand human rights, with sharia law as an important source 
(Boersema, 2011). Another matter of representation relates to gender. From 
the feminist comes the critique that women are either underrepresented in the 
human rights arsenal, or misrepresented. Underrepresented because ‘mer are 
the addressee in most human rights documents, woman are underrepresented 
amongst the politicians who negotiate the human rights documents, and there 
is widespread gender discrimination regarding the realisation of human rights 
(hence the urgent need to draft the Convention on the Elimination of All 
Forms of Discrimination against Women, as adopted in 1979). Misrepresented 
because, in general, the notion of deontological ethics (e.g. fundamental rights) 
can be considered as a typically male ethics. As Carol Gilligan explored decades 
ago (1982), male ethics is predominantly led by logical, abstract and deductive 
reasoning, while female ethics is more focussed on emotional, concrete and 
contextual aspects. So, fundamental rights as a way of organising what is right 
or wrong in a society is typically a male response, contrasting the female 
ethics of care, which is more relativist and context oriented, focussing on 
improving networks by establishing a duty of care towards one another. So, 
the male approach is way more top-down, where the female approach is more 
a horizontal way of doing the right thing. Later, some scholars suggested that 
Gilligan’s interpretation was slightly exaggerated to underline the differences, 
and the ethical reality was more nuanced than the gender differences she 
suggested (e.g. Senchuk, 2010). Nevertheless, taking all of the above into 
consideration, we can safely conclude that the female voice in human rights 
thinking is not as represented as the male voice. 


Next to the issue of representation, there is a more fundamental divide as 
to what human rights should focus on. Preceding and during the Cold War 
period, it became clear that the “Western-oriented’ countries preferred an 
understanding of human rights with a focus on governmental abstention, and 
therefore preferred human rights in the sphere of civil and political rights. The 
communist block preferred human rights that involved governmental action 
to set the conditions for the realisations of human rights, de facto favouring 
economic, social and cultural rights (Ssenyonjo, 2009). This eventually led to a 
‘schism’ in human rights groups, which was also notable in the draft process of 
the treaties that were to be a follow-up to the Universal Declaration of Human 
Rights. Instead of the intended single treaty that would translate the declaration 
into a treaty, two separate treaties were drafted: the International Covenant 
on Civil and Political Rights (ICCPR) and the International Covenant on 
Economic, Social and Cultural rights (ICESCR). These different insights 
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are still noticeable in the work of UN institutions. In particular, the work of 
the Commission on Human Rights, and later the Human Rights Council, is 
often criticised, because their work is sometimes in conflict with the original 
intentions of the drafters of the UN human rights arsenal. On some occasions 
this is caused by the fact that the Members of these institutions represent 
countries with alternative viewpoints on how to understand human rights or 
have a questionable human rights track record themselves (Chilton and Golan- 
Vilella, 2016; Freedman, 2013). 


A second issue is that of the nature of human rights (Dembour, 2010). Can 
human rights exist beyond the (written) law? There are two opposing views 
on how human rights should be regarded (see also chapter X). On the one 
hand there is the assumption that human rights are concepts of natural law. 
This means that human rights are entitlements individuals have due to the 
fact that they are human. This suggests a universal scope and effect, regardless 
of its form. The other approach is represented by the codification movement. 
This means that rights should be codified in order to be effective and 
enforceable. Both approaches have their challenges. The challenge in case of 
the natural law perspective is that it can lead to a lack of clarity, unequal 
treatment and ‘wild’ applications. There is — after all - no consensus as to its 
exact meaning, and no predictable consequences in case of an alleged violation. 
The positive side, however, is that bad governmental actors cannot hide 
between either bad legislation or the absence of legislation: they are duty- 
bound to treat people with dignity and respect, and to protect and realise their 
human rights, regardless of its form. An opposing reasoning can be applied 
to the codification movement: the challenge that comes with codifying that 
which is supposed to be a natural concept is that now it is no longer the 
content that is leading, but rather the formalities that come with legislation, 
and the loopholes of the law (that will always exist) can be exploited to still 
do harm to people. Also, legislation is slow, and cannot always keep pace with 
societal changes (e.g. rapid technological innovation, Wernaart, 2022a). The 
added value, on the other hand, is that human rights are more predictable 
when written down, and the consequences of violation are clear beforehand 
(the principle of legality). 


A final issue can be identified in the case of conflicting human rights. In 
protecting a human right for one person, it could be that another (or perhaps 
even the same) human right for the other person is violated. In discussing 
practical examples of conflicting human rights, we usually see the difference 
between utilitarianism and deontology. In case of the first, we should always 
act in accordance with the principle of the greatest happiness for the greatest 
number. This also means we can hypothetically sacrifice the well-being of one 
individual when this leads to the protection of others. In deontology, we act 
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according to principles, regardless of the outcome, and such a sacrifice would 
be unthinkable. This was, for instance, quite visible during the Corona crisis, 
where in many countries a fierce debate was held regarding vaccination. People 
have a right to health and access to healthcare, and also a right to physical 
integrity. Can a State then adopt legislation that obliges individuals to take a 
vaccine in order to create a safer environment for the population in general (or 
adopt legislation that makes the life of vaccinated people easier compared to 
unvaccinated people)? In a utilitarian approach, the answer would be simple: 
yes. Using deontological arguments, the answer would be unclear. And this is 
precisely the challenge with fundamental rights: how do we balance these rights 
when they conflict? What priority should we apply, and for whom? In most 
legal systems, the non-discrimination principle is then leading, and courts try 
to treat similar cases similarly in case of conflicting rights. Still, this leads to 
rather technical rulings with considerations that can be rather removed from 
the practical issue the ruling is about (see for instance the chain of case law in 
Belgium regarding the right to adequate food in the context of asylum-seekers, 
where the non-discrimination principle is applied by the Constitutional Court 
to solve complicated cases of conflicting rights, see Wernaart, 2013a; Wernaart 
and Van der Meulen, 2017). 


3.4 Discussion 


As we have seen, human rights play an important role in the formation of 
theories in philosophy and ethics. In case of the first, it gives us meaningful 
guidance in how to organise the modern state built on fundamental rights. In 
case of the latter, it gives us more insight into how we should behave (normative 
ethics), or how we actually do behave (descriptive ethics), morally. At the same 
time, the notion of absolutist rights can prove problematic, especially when 
it is unclear who has the authority to decide on the meaning of this absolute 
character of these rights. We have seen in the previous section some serious 
issues that come with the notion of human rights that need to be addressed and 
solved in order to guarantee a meaningful and positive contribution of human 
rights to our societies and individual lives. As a response to these critiques, in 
this book we do not focus on human rights as top-down theories that shape a 
state, a normative theory, or a decision-making framework. Instead, we propose 
human rights as a contextual activity driven by individual (professional or 
private) relations. 
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Abstract 


On various occasions, countries have been criticised for not recognising the 
right to food as an enforceable right in their national legal order, using a rights- 
based approach towards Economic, Social and Cultural (ECOSOC) rights. 
As it seems, these countries use a couple of standard arguments to deny its 
enforcing effect, reflecting a widespread lack of political will to contribute to 
the realisation of enforcing ECOSOC rights in general, and the right to food 
in particular. At the same time, some cases in which enforceability seems to 
work have been praised. Amongst others, UN Special Rapporteurs on the right 
to food have complimented several countries for recognising the right to food 
as an enforceable right, referring to case law in which the right is successfully 
enforced. In this chapter we will explore the extent to which the quoted best 
practices involve a rights-based approach, using the domestic legal context as a 
functional dimension. This chapter will focus on three cases with a background 
in land right disputes. We will conclude that in all three cases, the troubled 
past of the country involved created a need for a strong constitutional court; in 
this role, the involved courts are not hesitant to review law and policy against 
human rights (which occasionally involves international treaty provisions). 
However, while these verdicts may have had an important political impact, the 
courts’ rulings in their favour barely helped the victims of the alleged human 
rights’ violations. 


14 An earlier version of this chapter was published in: Urazbaeva, A. Szajkowska, A., Wernaart, 
B., Tilkin Franssens N., and Spirovska Vaskoska, R. (eds.): The functional field of food law. 
Wageningen Academic Publishers, European Institute of Food Law Series Vo 11, Wageningen, 
the Netherlands. https://doi.org/10.3920/978-90-8686-885-8, pp. 41-53. 
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Key concepts 


> Enforceability of a human right means that there are accessible 
administrative, quasi-juridical and judicial mechanisms to provide 
adequate, effective and prompt legal remedies.!5 

> Constitutional law regulates and restricts the attribution of power 
within a state (Wernaart, 2021). 

> Economic social and cultural rights (ESCR) include the right to adequate 
food, to adequate housing, to education, to health, to social security, to 
take part in cultural life, to water and sanitation, and to work, !6 


4.1 Rejecting a rights-based approach towards 
ECOSOC rights 


In this book, we reflect on human rights as an ‘action’ rather than a legal 
concept. In this chapter, we use three case studies regarding the applicability 
of the human right to adequate food to demonstrate that there can be a 
serious gap between the legal reality of enforcing a human right, and the 
consequences for those who are involved. As we have seen in Chapter 2 and 3, 
one of the challenges with the legal concept of human rights is formed around 
the codification question. To put it (rather) bluntly: do we have human 
rights because we are human, or because they are written down? When we 
reflect on the international political arena as well as the interaction between 
international human rights law and the national legal reality, we see a constant 
struggle between these two opposing viewpoints. On the one hand, there 
are the specialised UN institutions, such as the Special Rapporteur on the 
right to food and the Committee on Economic, Social and Cultural Rights, 
that support a more ‘natural rights’ approach, stimulating Member States to 
recognise the enforceability of fundamental rights beyond the particularities 
of their own Constitutional rules and traditions. On the other hand, there 
are Member States who are reluctant to allow international law - which is 
partly beyond their sphere of influence - to have too serious an effect in the 
domestic legal order, and use predominantly procedural and technical legal 
arguments to deny the effects of the international human rights treaties 
concerned. 


15 Inspired by: The voluntary guidelines to support the progressive realization of the right to 
adequate food in the context of national food security, adopted by the 127" session of the FAO 
council, November 2004, guideline. 7.2. 

16 As defined at https://www.ohchr.org/en/human-rights/economic-social-cultural-rights. 


Applied human rights 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


Applied human rights 


4. How rights-based are the best practices? Enforcing the human right to adequate food 


It was back in 2002 that the former Special Rapporteur on the right to food, 
Jean Ziegler, noticed that the discourse on enforceability of the right to food 
was influenced by the idea that civil and political rights are fundamentally 
different from economic, social and cultural rights. This idea became a norm 
amongst Western countries in the Cold War era, leading to the assumption 
that there were two categories of human rights. While civil and political rights 
would encompass negative state obligations, the ECOSOC rights would require 
positive state obligations, using its resources to improve the living conditions 
of its citizens. This approach has resulted in some standard arguments among 
some countries to deny the enforceability of the right to food. Ziegler observed 
that countries held that ‘firstly, the right to food was imprecise; secondly, the 
right to food was subject to the limit of progressive realization; thirdly, the right 
to food required resources to be provided; and fourthly, that, in the absence of 
precise national legislation on the right to food, it was difficult for the judiciary 
to fill the gap that properly belonged to the legislative branch of the State?!” 
In other words: the right to food would not be enforceable by its nature. 


Since then, this notion has led to numerous attempts by specialised UN 
human rights bodies and other human rights institutions to respond to these 
arguments. First, to respond to the argument that the right to food is too 
imprecise, the meaning of adequate food was further clarified. An example is 
the adoption of General Comment 12 by the Committee on Economic, Social 
and Cultural Rights,!* elaborating on the meaning of ‘adequate food’ In that 
same General Comment, we see a reiteration of a typology of State duties that 
was introduced in the UN system by Asbjorn Eide,!? responding to the idea 
that ECOSOC could only be progressively realised, and therefore could not 
lead to enforceable rights in a court. In this typology the classic idea of a divide 
between civil and political rights on the one hand and ECOSOC rights on the 
other is firmly rejected with sound arguments. Alternatively, it is proposed that 
all human rights encompass similar duties: a duty to respect, protect and fulfil.7° 
Furthermore, we see attempts to help and encourage national lawmakers to 
implement the right to food in their own jurisdiction. A well-known example is 


17 E/CN.4/2002/58, 10 January 2002, J. Ziegler, Report of the Special Rapporteur on the right to 
food, section 35. 

18 B/C.12/1999/5, 12 May 1999, CESCR, General Comment 12, Right to Adequate Food. 

19 E/CN.4/Sub.2/1999/12, 28 June 1999, Updated study on the right to food, submitted by 
Mr. Asbjorn Eide in accordance with Sub-Commission decision 1998/106, Section 53. Earlier 
references to this typology were found in K. Thomasevski (eds.), The right to food, International 
Studies in Human Rights, Utrecht, 1984. 

20 Some variations are found. In General Comment 12, the duty to fulfil is understood as both 
a duty to facilitate and a duty to provide. Furthermore, a duty to promote is sometimes added, 
emphasising an educational element. See for instance in E/C.12/2002/11, 20 January 2003, CESCR, 
General Comment 15, The Right to Water, Section 25. 
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the adoption of the Voluntary Guidelines to support the progressive realisation 
of the right to adequate food in the context of national food security, adopted 
by the 127" session of the FAO Council, November 2004. 


However, one decade after the adoption of these guidelines, there still seems 
to be a certain reluctance amongst the same group of countries in approaching 
the right to food from a rights-based perspective (see also Case 4.1). The 
current Special Rapporteur on the right to food seems to move away from 
the substantive debate as to why the right to food could or could not be an 
enforceable right, and instead observes that there is simply a lack of political 
will: 


‘many States have failed to develop a judicial culture of recognition in 
practice, or the necessary legal frameworks required to ensure that the rights 
enshrined in the Covenant, including the right to food, are justiciable?** 


Case 4.1. A lack of political enthusiasm. 


Perhaps a good example of this lack of political will is the adoption of the Optional 
Protocol to the International Covenant on Economic, Social and Cultural Rights 
(ICESCR), in which a complaint procedure is embedded for individuals, groups and 
states, as well as an inquiry procedure that can be initiated by the Committee on 
Economic, Social and Cultural Rights (CESCR). As it seems, the idea of individuals 
being able to bring potential violations of ECOSOC rights before an international 
body leads to great reluctance amongst UN Member States to ratify the Optional 
Protocol of the ICESCR (OP-ICESCR) (Mahon, 2008; Ssenyonjo, 2009: 1.57-1.72). 
The negotiations preceding the adoption of the Optional Protocol were characterised 
by a considerable lack of enthusiasm among the Member States to make progress 
in the adoption of the protocol. At the time of writing this contribution, only 23 
Member States ratified the Protocol. During the negotiations, the nature of ECOSOC 
rights was the centre of the debate, which is briefly summarised by the Swedish 
delegation: 


‘In order for an individual complaint procedure to function in a credible and 
efficient way, the State obligations to which such a procedure would refer would 
have to be precise. This is, for instance, the case with the rights laid down in 
the International Covenant on Civil and Political Rights, in relation to which a 


21 A/HRC/28/65, 12 January 2014, Report of the Special Rapporteur on the right to food, Hilal 
Elver, Access to justice and the right to food: the way forward, in particular section IV A. 
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complaint procedure was instituted from the outset. As regards the International 
Covenant on Economic, Social and Cultural Rights, the authors at the time did 


not envisage such a procedure. 


Although the differences between the nature of the obligations laid down in the 
two Covenants should not be exaggerated, it has to be recognised that differences 
do exist. In the International Covenant on Civil and Political Rights, States are 
obliged to respect and ensure the rights recognized therein. In Article 2.1 of the 
International Covenant on Economic, Social and Cultural Rights it is stipulated 
that States are obliged to take steps with a view to achieving progressively the 
full implementation of the rights. Hence, the obligation to progressively fulfil is 


emphasized rather than obligations to respect and protect the rights.” 


4.2 What we can learn from the domestic legal 
context of the best practices 


Despite this broad lack of will among UN Member States to support the idea 
of enforceability of ECOSOC rights, or the right to food in particular, there 
are cases in which it does seem to work, at least at first glance (International 
Development Law Organization, 2014; Knuth and Vidar, 2011). Therefore, 
it is interesting to analyse these cases and explore what particularities led to 
the enforcing of the right to food in a domestic court. In this section we will 
focus on three landmark rulings of the Constitutional Courts of South Africa 
and Colombia, and the Supreme Court of India. All three judgements must be 
considered in light of a violent past, in which land rights, among other things, 
have played a major role in various conflicts. 


4.2.1 Government of the Republic of South Africa v. Irene 
Grootboom and others 


The background of this court case lies in the complicated and painful past of 
South Africa. Initially as a result of colonisation by the Dutch and the British 
(and the resulting Great Trek) and later when South Africa was decolonised as 
a result of the segregation laws and the apartheid doctrine, land was exclusively 
owned by the white population (Daniels, 1989). When the apartheid regime 
was ended in 1994, a new constitution was drafted, and adopted on 8 May 1996, 
recognising fundamental human rights for all South Africans, including the 
previously oppressed coloured population, seeking to reverse the consequences 
of the previous apartheid laws. For instance, several land reform programmes 


22 UN Doc. E/CN.4/1999/112/Add.1. 
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were adopted to facilitate the restitution and redistribution of land in favour 
of the non-white community. Such attempts have been received with mixed 
feelings, for the legal system seems to struggle with many practical challenges 
in this context (Moseley and McCusker, 2008). In particular, it appears to be a 
delicate matter to deal with natives who informally reside on someone else's 
property. The choice between the protection of property, and the restoring of 
the effects of apartheid is not always easily made. The South African 
Constitutional Court, which was established in 1994, is the main judicial body 
dealing with such conflicts. 


In casu, housing rights activist Irene Grootboom and others were removed 
from their informal houses due to the fact that they were living illegally on 
private property. This resulted in a situation of homelessness since they had 
nowhere else to go, and were awaiting the allocation of government-subsidised 
housing elsewhere for over seven years. They applied to the Cape of Good Hope 
High Court (the High Court) for an order requiring the government to provide 
them with adequate basic shelter or housing until they obtained permanent 
accommodation.”? Their claim was mostly based on Articles 26 and 28 of the 
Constitution, which recognises the right to housing and the right of children 
to have access to basic nutrition, shelter, basic health care services and social 
services. The High Court ruled that: 


‘(a) section 28(1)(c) (of the Constitution) obliges the state to provide 
rudimentary shelter to children and their parents on demand if parents 
are unable to shelter their children; (b) this obligation exists independently 
of and in addition to the obligation to take reasonable legislative and other 
measures in terms of section 26; and (c) the state is bound to provide this 
rudimentary shelter irrespective of the availability of resources. On this 
reasoning, parents with their children have two distinct rights: the right of 
access to adequate housing in terms of section 26 as well as a right to claim 
shelter on demand in terms of section 28(1)(c). 


The public authorities involved (including the South African government) 
appealed against this decision before the Constitutional Court. Their main 
argument was that they adopted laws and implemented policies to fulfil 
the needs of the homeless, and used their available resources to do so. The 
Constitutional Court agreed that ECOSOC rights should be progressively 
realised; however, they also argued that: 


23 Grootboom v Oostenberg Municipality and Others 2000 (3) BCLR 277 (C). 
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‘the real question in terms of our Constitution is whether the measures 
taken by the state to realise the right afforded by section 26 are reasonable. 


After all, already during the certification of the South African Constitution, 
the Constitutional Court had explicitly recognised that regarding ECOSOC 
rights embedded in the Constitution: 


‘we are of the view that these rights are, at least to some extent, justiciable. 
As we have stated in the previous paragraph, many of the civil and political 
rights entrenched in the NT will give rise to similar budgetary implications 
without compromising their justiciability. The fact that socio-economic 
rights will almost inevitably give rise to such implications does not seem to 
us to be a bar to their justiciability. At the very minimum, socio-economic 
rights can be negatively protected from improper invasion. In the light of 
these considerations, it is our view that the inclusion of socio-economic 
rights in the NT does not result in a breach of the CPs. *4 


Ultimately, the Constitutional Court reviewed whether the policies involved 
were reasonable measures, considering the available resources and the urgency 
of the needs of the deprived applicants. The Court ruled that: 


(a) Section 26(2) of the Constitution requires the state to devise and 
implement within its available resources a comprehensive and coordinated 
programme progressively to realise the right of access to adequate housing. 


(b) The programme must include reasonable measures such as, but not 
necessarily limited to, those contemplated in the Accelerated Managed Land 
Settlement Programme, to provide relief for people who have no access to 
land, no roof over their heads, and who are living in intolerable conditions 
or crisis situations. 


(c) As at the date of the launch of this application, the state housing 
programme in the area of the Cape Metropolitan Council fell short of 
compliance with the requirements in paragraph (b) in that it failed to make 
reasonable provision within its available resources for people in the Cape 
Metropolitan area with no access to land, no roof over their heads, and who 
were living in intolerable conditions or crisis situations’.?° 


24 Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution 
of the Republic of South Africa, [1996] ZACC 26; 1996 1996 (4) SA 744; 1996 (10) BCLR 1253 
(CC), at para 78. 

25 Grootboom v Oostenberg Municipality and Others 2000 (3) BCLR 277 (C), order (consideration 
99). 
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In their review, the Court held that equivalent international provisions, in this 
case Article 11 ICESCR, were less far reaching than the Constitutional Article: 


“The differences between the relevant provisions of the Covenant and 
our Constitution are significant in determining the extent to which the 
provisions of the Covenant may be a guide to an interpretation of section 
26. These differences, in so far as they relate to housing, are: 


(a) The Covenant provides for a right to adequate housing while section 26 
provides for the right of access to adequate housing. 


(b) The Covenant obliges states parties to take appropriate steps which must 
include legislation while the Constitution obliges the South African state to 
take reasonable legislative and other measures.”° 


While the above looks promising in terms of the enforceability of ECOSOC 
rights, the effects of this landmark Court ruling appear to be first and foremost 
academic and symbolic. The verdict has been a worldwide example of how 
ECOSOC rights can be enforced in a court, and as a result has been studied 
intensively. It was used by former Special Rapporteur on the right to food, Jean 
Ziegler, to reject the argument that a right that should be progressively realised 
cannot be reviewed against by a court. After all, in this case, the court did not 
define any policy, but rather reviewed the reasonableness of existing policies 
in light of constitutional rights.?” Also, in South Africa, the ruling has always 
been considered a cornerstone of improving the rights of the most deprived 
of the country. Sadly however, Irene Grootboom died eight years later, still 
waiting for adequate housing, ‘homeless and penniless’ (Joubert, 2008). For 
her, the ruling in itself did not change a thing and did not provide her with 
housing or shelter of any kind. 


4.2.2 The Las Pavas rulings, Colombia 


The Las Pavas rulings”* must be understood in the context of the troubled 
past of Colombia. Ever since Colombia gained its independence from the 
Spanish, the country has experienced periods of intense violent conflicts. The 
most recent outburst of violence finds its origin in the so-called ‘communist 


26 Grootboom v Oostenberg Municipality and Others 2000 (3) BCLR 277 (C), consideration 27. 
27 B/CN.4/2002/58, 10 January 2002, section 48. 

28 | want to express my gratitude to Myriam Ximena Arenas Orbegozo, PhD researcher at Tilburg 
University, the Netherlands, and former clerk of the Colombian Constitutional Court for helping 
me find the proper sources in the Spanish language and further clarify the context in which the 
Colombian judicial system operates. 
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insurgency in the ’60s and ’70s, which has resulted in a widespread armed 
conflict since the ’80s, involving paramilitaries groups, guerrilla movements 
and drug cartels fighting for power and land. This has led to serious inequalities 
in society, especially in the field of ECOSOC rights. One particular issue is 
the (re)distribution of land rights. Across the country, land disputes are a 
serious issue, whereby the Colombian authorities face the tensions between 
economically exploiting the rich natural resources of Colombia on the one 
hand, and the need to protect the interests of indigenous people and peasant 
families on the other. 


The Colombian Constitutional Court was established as a result of the 
Constitutional reforms in 1991. While the country had a system of judicial 
review against constitutional rights before, this time citizens could bring 
individual cases in the sphere of constitutional rights before the court next to 
procedures in which laws in general were reviewed against the constitution. 
Since its creation, the Constitutional Court has assumed the role of a 
national protector of human rights. However, it needed to earn the respect 
of the Colombian people, and prove that it could live up to the expectation 
of practically protecting fundamental human rights in a national context of 
violence, corruption and inequality (Cepeda-Espinosa, 2004; Cepeda-Espinosa 
and Landau, 2017). 


The Las Pavas case must be understood in light of these historical developments, 
and encompasses numerous legal proceedings that have taken more than a 
decade.” Please note that in this section we will only focus on the Constitutional 
Court ruling and its review against human rights, while the case as a whole is 
still pending before different (mostly administrative) authorities. 


In casu, a group of peasant families had inhabited the Las Pavas lands since 
1997 (although some families may have lived there since before the Second 
World War) when the previous owner abandoned the land. However, the land 
ownership was disputed by two palm oil companies, who claimed to have 
bought the land from its previous owner. In the meantime, the Colombian 
Institute for Rural Development (INCODER)*? - which regulated vacant 
land titling - had decided that the disputed land was owned by the State, in a 
so-called ‘imminent domain’ process. This would be a prerequisite for starting 
the procedure for the farming community of being legally recognised as the 


2° For a detailed overview in English of the earlier stages of the various legal proceedings, see: 
Body Shop-Christian Aid. (2010, June). Independent evaluation of the land conflict in Las Pavas 
(Bolivar, Colombia). Report independent commission. 

30 Currently, INCODER no longer exists, and its work is continued by the Agencia Nacional de 
Tierras, (ANT) and Agencia de Desarrollo Rural, (ADR). 
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owner of the land. However, Colombian Law 160/1994,"! Article 53, stipulated 
that the process would be suspended as long as there was an appeal against this 
decision. Not surprisingly the two companies in question appealed, and as a 
result, there was no progress in obtaining the land rights for a very long time. 
Concurrently, however, the companies continued undertaking activities on 
the Las Pavas lands, and allegedly continued to intimidate the peasant families 
using their (legalised) armed security personnel. 


At the request of these companies, a group of 123 families was forcibly removed 
from their homes in Las Pavas on 14 July 2009. The removal was ordered by the 
Police Inspector of the Pefién municipality on behalf of two palm oil companies 
who claimed to own the land. This order was disputed in several court cases, but 
in the end upheld by the Superior Court of the District of Cartagena (mostly as 
a result of procedural errors), ** despite the fact that INCODER had notified 
them that the peasant families were in the procedure of domain submission, 
and removal would therefore be illegal. 


The case was brought before the Colombian Constitutional Court by the 
peasant families, united in the Asociacion de Campesinos de Buenos Aires - 
ASOCAB. The Court resolved the matter in a series of judgements, including 
a summary trial procedure (a so-called Tutela ruling)*? and a ‘Unified’ ruling 
in which the court established a unified approach to be applied in all similar 
cases that may be brought before the Colombian Judiciary.**4 


Among other things, the Constitutional Court ruled that the order of eviction 
of the peasant families was unconstitutional. In its considerations, the Court 
referred to the right to due process, the right to a life of dignity and the right 
to work. Furthermore, the Court annulled the provisions in the Colombian 
160/1994 that would suspend any land claims as long as there is an appeal 
against a decision in the imminent domain process. As a result, the peasant 
families should be able to continue their procedure in being recognised as the 
legal owner of the Las Pavas lands. 


In its considerations, the Constitutional Court upholds a constitutional 
principle of favourability in the interpretation of laws protecting displaced 
persons.*> This principle would naturally follow from ECOSOC rights, and 
is automatically part of Constitutional Law. In casu, international human 


31 Colombian Law 160/1994, Diario Oficial No. 41.479, 5 August 1994. 

32 Superior Court of the District of Cartagena — Civil Division, 18 August 2009. 
33 Constitutional Court of Colombia, 8 April 2011, T-267. 

34 Constitutional Court of Colombia, 26 October 2017, SU-655. 

35 A reference is made to one of its previous judgements: T-367/2010. 
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rights are mostly used as an interpretative tool in the application of domestic 
legislation. For instance, in the Tutela ruling, the court held that national legal 
provisions must be interpreted in light of international humanitarian law, 
because humanitarian law, once ratified, is part of the domestic legal order. 


The ‘imminent domain’ process was completed in 2017 by a ruling of the 
Consejo de Estado (Colombia's highest administrative court). However, NGOs 
continue to report that the palm oil companies are still intimidating the peasant 
families who have returned, while these families are not officially recognised 
as the owners of the land (e.g. Manners, 2017). In 2019, a local court ruled 
- in contrast with the previous rulings of the Constitutional Court - that 
the site cannot be categorised as forcibly displaced due to a lack of evidence 
for property possession. According to ECAP, a local NGO of human right 
defenders, the ruling was used by at least one company to misdirect the public 
about the consequences of this ruling*®. At the time of writing, it is unclear 
what the status of this ruling is, and to what extent it has been overruled by a 
higher court. 


4.2.3 People’s Union for Civil Liberties (‘PUCL’) v. Union of 
India, India 


Here too, we need to reflect on the historic and ECOSOC background of India 
to fully understand the landmark interim orders of the Supreme Court of India 
regarding the right to food. 


When India became an independent nation in 1947, the government was 
confronted with a dilemma: while on the one hand, the Constitution recognised 
the right to property (Article 31 Constitution), the new Government wanted 
to do something about the unequal distribution of land, arising from the 
Zamindari system. This was a feudal system in which the Zamindars would 
possess numerous acres of land and practically ruled over their peasants, from 
whom they would collect taxes. This system was mainly kept intact by the 
British during their reign in India. The first appointed government of India, led 
by Prime Minister Jawaharlal Nehru, made plans for equal distribution of land. 


However, since property is a constitutional right, most schemes for such 
redistribution were contested in court by the Zamindars. Therefore, Nehru 
drafted a first amendment to the constitution, excluding certain laws from 
judicial review (Article 31 B Constitution). These laws were listed in the 
so-called ‘ninth schedule; and were mostly land reform Acts. As a consequence, 


36 https://ecapcolombia.org/en/2019/02/las-pavas-resists/ 
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reform of land could not be contested in the courts of India. The exclusion of 
judicial review was contested by a landowner who would now lose parts of his 
land. In the end, the Supreme Court, whose judges were widely divided, ruled 
that amendments of the Constitution by Parliament were valid, insofar as 
they would not alter the basic structure of the Constitution. In casu, the court 
considered that the disputed land reforms did not violate the basic structure 
of the Constitution, for in society, reasonable abridgements to such rights 
would be accepted if they served the public interest (Supreme Court of India, 
24 April 1973).°7 


However, the relevance of this verdict does not lie in the dispute over land 
reform laws, but in the fact that the Supreme Court clearly ruled that it would 
still review legislation, even when placed in this ninth amendment, when it 
would constitute a violation of the fundaments of constitutional rights. This is 
of significance considering the fact that since the constitutional amendments 
of 2006, 284 laws were included in the ‘ninth schedule’ including laws that 
had little to do with land reforms. As it happens, for years, a true power battle 
emerged between the Indian Parliament and the Supreme Court in the struggle 
for the final say in the constitutionality of laws. This resulted in several attempts 
by Parliament to bypass the Supreme Court (Dalal, 2008). In this atmosphere, 
we have to understand the case of People’s Union for Civil Liberties (“PUCL) v. 
Union of India. 


In 2001, the Indian State of Rajasthan was struck by an immediate food and 
water shortage as a result of a persisting drought. While there were generous 
food supplies available, they were not used to relief the starving people in 
that State, which was considered as a shortcoming of the government-run 
food distribution programmes. An Indian Human Rights Body - People’s 
Union for Civil Liberties - petitioned the Supreme Court to order the State to 
take measures that were supposed to lead to emergency relief of the deprived 
(the so-called ‘famine petition’). Amongst other things, the Union raised the 
following question: ‘Does not the right to life under Article 21 of the Constitution 
of India include the right to food?’ *® It is common practice that the Indian 
Supreme Court in such cases, before reaching a final judgement, adopts 
interim decisions ordering the government to improve on the situation, and 
monitors the improvements made (if any). This process may take years or even 
decades, as this case shows, since at the time of writing no final judgement 
had been adopted, nor is there any suggestion that there will be any in the 


37 Supreme Court of India, 24 April 1973, Kesavananda Bharati v State of Kerala. 

38 Rajasthan PUCL Writ in Supreme Court on Famine Deaths, PUCL Bulletin, November 2001. 
The writ was officially filed as: People’s Union for Civil Liberties v Union of India & Ors. (S.C. 2001), 
Writ Petition (Civil) No. 196/2001. 
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near future. While the case evolved, more and more parties became involved, 
and the complexity and scope of the case broadened to include issues such 
as the national implementation of food-related schemes, countrywide urban 
destitution, the right to work, starvation deaths, maternity entitlements and 
also related issues such as government transparency and accountability (Right 
to Food Campaign, 2008). In over fifty interim orders, the Supreme Court dealt 
with all the above-mentioned matters, appointed commissioners to monitor 
the implementation of the interim orders,’ and so-called Advisors, Assistants 
and Nodal Officers who - from various institutional perspectives*® — were 
to facilitate the work of the commissioners.*! Most importantly, on various 
occasions, the Court ordered the food distribution systems to be improved and 
effected. In response to the fundamental question whether the right to food 
was a constitutional right in India, the Court held that ... 


Article 21 of the Constitution of India protects for every citizen a right to 
live with human dignity. Would the very existence of life of those families 
which are below poverty line not come under danger for want of appropriate 
schemes and implementation thereof, to provide requisite aid to such 
families?” 


Opinions differ on the effects of these interim orders. On the one hand we could 
say that the entire court proceeding has led to a Constitutional recognition of 
the right to food, and encouraged the government to adopt new policies in the 
field of food distribution schemes. A notable example of government action 
that was ordered by the Court was ‘to implement the Mid-Day Meal Scheme by 
providing every child in every Government and Government assisted Primary 
Schools with a prepared mid-day meal with a minimum content of 300 calories 
and 8-12 grams of protein each day of school for a minimum of 200 days:*3 While 
such orders were internationally hailed as a ground-breaking example of a 
court forcing its government to fully implement the right to adequate food (e.g. 
Kent, 2005: Chapter 8), its practical effect remains to be seen. It is not without 
reason that a few years later, the Court held that: 


39 Supreme Court of India, Interim Order of 8 May 2002 in the case PUCL v Uol and Ors. 

40 Assistants are appointed to aid the two commissioners in their jobs; advisors where appointed 
by the Commissioner in each State to serve as a bridge between the Commissioners, the State 
Government, and various citizens’ groups; each State Government was ordered to appoint a Nadel 
Officer to provide the Commissioners with full access to relevant records and provide relevant 
information. 

41 Supreme Court of India, Interim Order of 29 October 2002 in the case PUCL v Uol and Ors. 
42 Supreme Court of India, Interim Order of 2 May 2003 in the case PUCL v Uol and Ors. A 
similar reasoning was used in: Supreme Court of India, Kishen Pattnayak & Another v. State of 
Orissa, A.I.R. 1989 S.C. 677. 

43 Supreme Court of India, Interim Order of 28 November 2001 in the case PUCL v. Uol and Ors. 
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‘Tt is a matter of anguish that despite lapse of nearly three and half years, 
the order dated 28'" November, 2001 has not been fully implemented by 
all the States and Union Territories. As already stated earlier, many of the 
States have given only half-baked information and figures. Further, we 
wish to make it clear that the fact that some of the States were permitted 
to at least make a start in some of the districts in terms of the order dated 
2"4 May, 2003 does not mean that this Court has modified or varied the 
earlier order dated 28'" November, 2001. It is a constitutional duty of every 
State and Union Territory to implement in letter and spirit the directions 
contained in the order dated 28'" November, 2001.4 


A remarkable manifestation of subsequent government action was the adoption 
of the National Food Security Act (2013). While we could not find any source 
that confirms this assumption, some authors suggest that this Act was triggered 
by the court proceedings in People’s Union for Civil Liberties ((PUCL) v. Union 
of India (e.g. Birchfield and Corsi, 2010). The Act is both praised and criticised. 
Praised because the Act would have the potential to be the largest food security 
programme in the world, providing subsidised food grains to approximately 
two thirds of its population.*° Criticised because the adoption of the Act would 
be an elective motive (e.g. Iyer, 2013); the programme had a one-sided focus 
on the public food distribution of grain and would not tackle the root causes 
of poverty (FIAN India, 2013). 


4.3 Concluding remarks 


From the analysis of case law in this contribution we can draw the following 
conclusions. 


First, the complex historical context of South Africa, Colombia and India and 
resulting challenges in the field of ECOSOC rights has led to a strong desire 
for a court that is able to show its teeth in protecting constitutional rights, 
especially in relation to the other branches in trias politica. 


Second, international provisions stipulating the right to food are not at the 
forefront in the considerations of the courts that at some point recognise the 
right to food. Most of the time, international law is considered an indirect 
source that could serve as a compass in understanding national provisions. 


44 Supreme Court of India, Interim Order of 20 April 2004 in the case PUCL v. Uol and Ors. 
45 Including the special rapporteur on the right to food in: A/HRC/28/65, 12 January 2014. 
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Third, the case law discussed in this contribution is quoted by the Special 
Rapporteur on the right to food, and other academics who are involved with 
research into enforcement of the right to food. However, two out of the three 
cases are less about the right to food, but more about relating rights such as 
adequate housing, access to land, ora right to due process. A notable exception 
is the case from India, which directly addresses the right to food and touches 
upon the core of the meaning of this right. 


Fourth, the cases discussed in this section are mostly positively viewed by 
researchers in the field of the right to food, and used as examples for the rest 
of the world in adopting a rights-based approach regarding ECOSOC rights. 
Perhaps sometimes the desire to contribute to the realisation of the right to 
food takes the upper hand, whereas a more neutral approach would possibly 
lead to a more pessimistic picture. While most cases may have a ‘happy ending’ 
in court, the reality of the people involved is sometimes far removed from the 
content of the verdict. Irene Grootboom died homeless due to the fact that 
the Constitutional Court ruling was not fully enforced by the responsible 
authorities; the Indian Supreme Court has not yet adopted a final ruling on 
the matter of the right to food, while its interim orders are sometimes simply 
ignored by the addressees of these orders; and the peasant families in Las Pavas 
are still being intimidated and their land rights are at the time of writing not 
officially recognised, and continuously contested by companies in and outside 
the courtroom. 


To conclude, there seems to be a wide gap between the political and legal 
language used in the international human rights arena, and the practical 
consequences for those whom it concerns: citizens that feel their fundamental 
rights are being neglected or violated, who seek meaningful legal remedies 
to support these rights. All the more reason to adopt not only a top-down 
legislative approach in discussing and assessing human rights, but also a 
bottom-up and actionable approach, that requires ‘doing’ human rights not 
because it can be enforced in a courtroom, but simply because it is a basic part 
of the - in this chapter - administrative profession. 
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Abstract 


Among various forms of communication, a combination of audio-visual 
formats like films is increasingly used in promoting human rights. Indigenous 
Peoples’ rights to forest food in India are being amplified through a film, TARA 
Alpinia nigra. This article examines how common resources, such as wild 
edible forest food, when turned into commodities violate basic human rights 
to the culture and health of India’s Indigenous Peoples. When a human rights 
violation happens, it means that person’s humanity has been denied. Often, 
human rights violation is expressed in statistics (numbers) or via legal bindings 
(treaties, policies), which fail to have a human touch. Filmmaking on human 
rights violations touches that human element by shedding light, camera, and 
action by amplifying the voices of the ‘human beings, the real protagonists. 
This article demonstrates the role of film in documenting the ‘way of living and 
traditional right to sustainable forest food for Assam’s - North-East province 
in India - hunting-gathering Indigenous communities. It elaborates how films 
can become a powerful medium when the human ‘rightsholders’ are given a 
space to voice their opinions in front of the lens. The conclusions point out 
two ways forward: (a) the films become a lens of justice by letting real people 
talk in front of the camera rather than voice-overs by the ‘beholders’ of human 
rights, and (b) Indigenous Peoples are aware of their traditional rights to forest 
food as commons. 
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Key concepts 


> Indigenous Peoples: the United Nations does not include a definition 
of Indigenous Peoples but refers to their rights to determine their own 
identity or membership in accordance with their customs and traditions 
- a distinct identity. 

> Way of living: a historical continuity to maintain knowledge systems of 
hunting, gathering, or foraging food from mountains, forests, deserts, 
or water; 

> Healthy life: for Indigenous Peoples this is intertwined with their 
traditional culture to access wild edible food and medicinal herbs; 

> Human rights film: films that amplify the voices of the ‘real people’ to 
share untold and unheard stories of (in) justice; 

> Human rights to health: are about how people perceive eating healthy 
food vis-a-vis having access to traditional food; 

> Good health for Indigenous Peoples: means food that keeps them 
healthy and not just calorie intake, but full nutrition; 

> Health disparities: Indigenous Peoples endure much undernutrition 
and food insecurity that stems from a lack of formal recognition of 
traditional food; 

> Ethics of filmmaking means refraining from value judgement about 
right or wrong and letting the Indigenous Peoples define human rights 
to health; 

> Films on human rights about Indigenous food and health are ways in 
which filmmaking augments the values of foraging wild edible food by 
Indigenous Peoples. 


5.1 Food for health and filmmaking 


A human right to food is an integral part of the right to health and adequate 
nutrition, including access to traditional cultural food resources (Article 11, 
ICESCR; UN Human Rights, 1966). Globally, there are about 350 million 
forest-dependent Indigenous Peoples, and most of them continue to rely 
directly or indirectly on wild edible food foraged from the forests. The study 
by Bose (2020) about the forest-food impact on relatively lesser-known 
Particularly Vulnerable Tribal Groups in India shows a lack of cultural 
acceptability in food policies, and commercialisation of wild foods as 
‘superfood’ due to high nutrition value has meant that the tribal (or Indigenous) 
People lose out on their traditional foraged food and are left vulnerable to 
health issues, particularly at the time of COVID-19 pandemic. Then, the 
question is why the human rights to health(y) traditional food for Indigenous 
Peoples continue to be ignored, globally. 


Applied human rights 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


food for health 


filmmaking 


Applied human rights 


5. Films as human rights: through the lens of Indigenous Peoples’ forest food 


One plausible reason would be that health and food are regarded as two 
different disciplines - even from the generic human rights perspective (See 
Ayala and Meier, 2017). Limited scientific studies in identifying the intersection 
of food for health as a human right have so far had a limited societal impact. 
There have been various international initiatives upholding the rights of 
producers that to some extent provide a basis upon which the states can be 
resilient in adapting to global disruptions in food production. In recent decades, 
the human rights film festivals created a platform for portraying diverse 
perspectives, including the intersectionality of food and health. To illustrate, 
in 2021, the Human Rights Film Festival in Berlin screened films related to the 
theme, entitled “Zero Chance for Zero Hunger?’ Likewise, Ceres Food Film 
Festival highlights films on food in conjunction with the human rights issue. 


Since the invention of film, filmmaking has traditionally been used to document 
and justify what is wrong in our society. For example, many films after World 
War II showed infringements of human rights by enemies. In recent years, the 
narratives have been changing with a rising tide of hate crimes, anti-Semitism, 
and racial and gender discrimination - so much so that it is good to be bad 
(hatred/discrimination) if it is good. To overcome this modern-day challenge, 
filmmakers are turning into vigilant defenders of human rights, becoming 
increasingly vocal in their expression through films and ensuring that the past 
is not repeated in terms of violations against humanity and the environment. 


The intersection of the right to food and the right to health is what the author 
argues in this chapter that films when used as a human rights tool for Indigenous 
Peoples can explain that a collective right to food and nutrition security needs 
to move beyond the conventional food of calories for survival and instead 
encompass the traditional access to wild edible nutrition necessary for health. 


In this chapter, the author examines how films are used as a human rights 
tool to amplify the voices of Indigenous Peoples, with an argument that access 
to traditional cultural food resources as commons (instead of making it a 
commodity) is critical for their health and for the overall well-being of the 
environment. 


Case 5.1. Super-Size Me: eat to live or live to eat! 


The documentary Super-Size Me was released in 2004. Within six weeks of its 
screening across the United States of America, McDonald’s had discontinued its 
supersize portion of fast food. The film is by and about director Morgan Spurlock’s 
social experiment in fast-food gastronomy, seeing him subsist solely on food from 
McDonald’s for 30 days. The film tracks his daily intake of McDonald’s food and 
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beverage, weight gain, energy level, and all sorts of unexpected side effects. The 
film sparked debate about interconnections between the right to food and nutrition 
and health. What the film did by way of self-experimentation is showcase how 
industry-based fast-food consumption promoted XXL size at the expense of small 
size to increase the consumer's consumption, and in so doing damaging their health. 
The audience watches Spurlock’s 30-day consumption of McDonald’s food and the 
mental and physical health consequences it has on him. 


Through this film Spurlock argued — though the lawsuit against McDonald’s failed - 
that the same criticism levelled against the tobacco company applies to fast-food 
franchises for selling food that is both physiologically addictive and physically 
harmful. The impact of this film questioned the way the corporate food industry 
was promoting fast food. In the UK, due to this film, McDonald’s added fruit and 
salads alongside regular fast-food products (Dodd, 2004). 


Many Western films continued to follow the trend as discussed in Case 5.1, such 
as ‘Food, Inc? (Kenner, 2008) about corporate farming in America; ‘More than 
Honey’ (Imhoof, 2012) about the dwindling bee population and their impact 
on the world food supply; Cowspiracy: The sustainability secret (Andersen and 
Kuhn, 2014), which claimed that animal agriculture is the biggest threat to the 
environment; Soul Food Junkies (Hurt, 2013), in which the film director tries 
positioning the cultural implications of African-American soul-food against 
its healthfulness; or Food Beware (Jaud, 2008) about the organic food debate 
in France. Each of these film directors used their film as a human rights lens 
to showcase the unethical dimension of corporate food production and its 
implications for health mainly for urban and peri-urban citizens. 


5.2 Indigenous Peoples’ human rights 


The phrase ‘beauty is in the eye of the beholder’ is a common expression 
implying that beauty is created by an outsider. Here, the reference to beauty 
is dependent on one who ‘decides’ how beauty is portrayed by the viewer. The 
role of the beholder or the viewer is clear - to judge and recognise the beauty. 
Let us re-phrase this by replacing beauty with the words ‘human rights’ and it 
will read ‘the human right is in the eye of the beholder, whereby the beholder 
is given the duty to recognise the rights. On the other hand, the rights holders 
are ‘dependent on others’ decisions’ to be recognised. 


The issue of human rights has long been promoted by advocates and scholars 
as an interface between dominant understandings of institutions and structures 
such as colonialism, discrimination, and development. Many disciplines such 
as social and environmental sciences have explored how popular science 
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around the rights-based approach and environmental justice, such as films, 
social media, TV shows, advertisements, and photobooks reproduce dominant 
narratives and make use of dominant aesthetics. Representations of a beautiful 
environment in mass media can strengthen ideas on a particular issue, such as 
a snow leopard that needs to be saved, exotic tree species, forest degradation, 
and the ways humans conserve or destroy nature. The audience views the gaze 
of the outsider’s camera to enjoy the beauty as well as the violence and conflict. 
The Human Rights documentary film festivals, for example, through visual 
and discursive approaches, encourage the viewers to identify with critical 
frameworks moving beyond propaganda-driven ‘save the wildlife’ or ‘saving 
people’ towards embracing complexity and problematising dominant colonial 
understandings, authoritarian agenda, and legitimising structural injustice. 


In the late 1990s Indigenous Peoples’ human rights were rarely a priority in the 
development sector, however, something improved post-United Nations 
Declaration on the Rights of Indigenous Peoples (UNDRIP) - an international 
instrument adopted by the United Nations in 2007. The UNDRIP is the most 
comprehensive international instrument on the rights of Indigenous Peoples. 
The declaration establishes a ‘universal framework of minimum standards’ for 
the survival, dignity, and well-being of the Indigenous Peoples of the world 
and it elaborates on existing human rights standards and fundamental freedoms 
as they apply to the specific situation of Indigenous Peoples (UN DESA, 2007). 
The Free, Prior, and Informed Consent (FPIC) is a specific right within 
UNDRIP that allows Indigenous Peoples to give or withhold consent to a 
project that may affect them or their territories. In other words, any development 
activities in Indigenous territories should first have their consent. 


Often, international instruments like UNDRIP and FPIC are rarely implemented, 
which has resulted in human rights violations. The human rights violations 
against the Indigenous Peoples who represent about 6.2% of the world 
population mean that they continue to suffer civil and political rights violations, 
but also economic, social, and cultural rights violations. One of the most 
common violations of human rights for all Indigenous Peoples is their right to 
access ancestral lands and resources, and the right to self-governance. The key 
reasons include the lack of recognition of Indigenous Peoples’ identity, 
corruption, an undemocratic system, and human rights support. At least 331 
human rights defenders promoting social, environmental, racial, and gender 
justice in 25 countries were murdered in 2020, according to a report by 
advocacy group Front Line defenders. 


An unknown number of human rights defenders were beaten, detained, and 


criminalised because of their work promoting social, environmental, racial, 
and gender justice for Indigenous Peoples. These human rights defenders work 
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to uphold the traditional rights of Indigenous Peoples to land use and forests 
in the face of the corporates promoting conservation without the community’s 
involvement, extracting resources leading to deforestation or engaging in 
plantations that are mono-culture creating Indigenous Peoples’ food insecurity. 


One of the research assumptions of this chapter is that people know best what 
their human rights mean to them. It is in this context that this chapter takes a 
people-centric approach by providing the ‘right holders’ with an opportunity 
to explore their rights by themselves. Based on this assumption, the author uses 
an applied human rights approach by giving the right holders a podium in front 
of the camera in an unscripted manner. Therefore, instead of communicating 
a predesigned narrative, the protagonists — the Indigenous men and women - 
express without fear what they think are their needs and desires, their relations 
to the forests they live in, and their notions of ‘rights’ to the forests and forest 
resources, food. 


5.3 Filmmaking as a human rights lens — 
justifications 


In 2016, after about 15 years of the author’s professional work on issues of 
forests and Indigenous Peoples, one thing that remained constant in the field 
experience was the lack of voice of the Indigenous Peoples in a national or 
international forum. Human rights research is criticised for its lack of attention 
to methodology, which typically includes an analysis of legal standards to undo 
the human rights violations against victims (Coomans et al., 2010). Though 
there is no single preferred method, we will discuss using anthropological as 
well as indigenous knowledge and wisdom in filmmaking as the hybrid tools 
in the section below. However, the core idea was to unlearn the conventional 
teachings about forest management to listen to first-hand experiences of the 
real guardians of the forests, Indigenous Peoples, and their ‘way of living’ For 
filming, the author travelled all over India to the remotest part of the Indigenous 
territories to hear the stories of diverse groups of Indigenous Peoples practising 
traditional hunting-gathering living inside the diverse range of forest types 
from the northern rainforests to biodiversity hotspots in the south and east, 
or to dry deciduous semi-arid areas in the west of India. For the filmmaking, 
the author invested personal savings to create a non-profit communication 
initiative called Landing Together Films.*° 


46 For further information: www.landingtogether.weebly.com 
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A photograph is worth a thousand words, and a film takes a further step 
forward in amplifying the voices, particularly of those who have not 
been heard. Since its invention, film has been used as a powerful tool for 
documenting the propaganda of world leaders, often human rights violators, 
and all for the wrong reasons. Even the films we watch for entertainment 
blatantly advocate violence, police brutality, and other human rights’ 
violations. However, in recent years, with reference to Case 5.1 Super-Size 
Me, mainstream Hollywood filmmakers have been joining human rights 
movements. This has resulted in numerous changes in policies and attitudes, 
proving that films can be potential change-makers. The author had two key 
aims when using films for promoting human rights: first, to capture the 
real stories directly from the Indigenous Peoples, who experience that their 
human rights are not addressed and are marginalised by powerful elites; 
and the second aspect is to build the profile and promote dialogue on social 
dimensions of human rights across the globe. 


Ethics is another critical element in filmmaking along with creative and 
aesthetic dimensions. One key justification for using human rights as a lens 
for filmmaking, by human rights activists or researchers, is film's ability to 
capture unheard voices and real experiences to create a powerful tool for 
democracy to highlight existing inequities. Filmmaking has the potential for 
social persuasion when the human rights’ dimensions are projected equitably 
and in an unbiased way. 


5.4 Human right to forest food 


‘With COVID-19 across the globe, all our access is being cut off. Forest food 
has been our key source not only to keep hunger at bay but also to build our 
community's health and immunity. Indigenous Peoples’ knowledge of forest 
food is the future of global medicine and overall health and well-being. This 
is our human right: 


“This (COVID-19) crisis has proved why wild edible forest food is a safety 
net for Indigenous Peoples’ livelihood. The cost of commercial food sky- 
rocketed leaving the economically marginal communities without any 
livelihood. Our rights to wild foraged food from forests help us, particularly 
in such crisis scenarios, particularly given that the state rarely gives priority 
to Indigenous peoples’ rights. 


Above are the opinions of some of the Indigenous Peoples in India (to the author 


in 2020, Mumbai, India), in response to the new challenges the COVID-19 
crisis has left behind. Globally, humans have shared a valuable link in foraging 
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forest food, although whereas in some developed countries it is a recreational 
activity, in the Global South for forest-dependent Indigenous communities 
forest food is a necessity for survival. 


Most forest-dependent Indigenous Peoples have for generations been accessing 
forest foods — leaves, stems, flowers, fruits, and other resources like mushrooms, 
and honey without disturbing nature. Forest food provides a major source of 
nutrition to the communities and livelihoods of women and children. India 
does not recognise Indigenous Peoples although the country is a signatory to 
UNDRIP. Indigenous Peoples, the way this term will be used in this chapter to 
avoid any confusion, are commonly referred to as ‘Adivasis or Tribal People 
or the Scheduled Tribes. Traditionally they have managed and sustainably used 
forests and land, without any legal recognition even after 60 years of India's 
independence from British colonial rule. The Forest Rights Act (FRA), 2006, 
is regarded as legislation that undoes historical injustice by recognising the 
rights of the forest-dwelling tribal communities and other traditional forest 
dwellers to forest resources, on which these communities were dependent 
(Bose, 2012). In 2019, experts from the United Nations Office of the High 
Commissioner for Human Rights (OHCHR) urged the Government of India 
to prevent the potential eviction of up to nine million forest dwellers and 
members of tribes. The experts warned that any eviction resulting in 
homelessness is a serious violation of human rights and that many Indigenous 
Peoples in India have already lost their homes in the name of conservation.”” 


The other extreme of evictions is that Indigenous Peoples are denied access to 
any forest food as commons, which often fails to garner international attention 
but has negative consequences on the indigenous way of living. 


5.4.1 SLOW living 


The traditional ‘way of living’ of Indigenous Peoples is often referred to as 
sustainable ‘SLOW’ living that is changing due to the negative consequences 
of ‘development: The slow living concept is deep-rooted in the way it relates to 
nature, and the word ‘slow’ can also act as an acronym where the letter S refers 
to a Sustainable way of life, L refers to Local food instead of sources from other 
far-off geographical locations, O is Organic food that is devoid of any chemical 
fertilisers or pesticides, and the letter W represents Whole, that is whole food 
rather than processed. In brief, all this signifies the culture of a sustainable way 
of living for Indigenous Peoples across the globe. India’s National Human 
Rights Commission has taken the view that the Right to Food is interlinked 


47 See https://www.ohchr.org/en/press-releases/2019/07/india-must-prevent-eviction-millions- 
forest-dwellers-say-un-experts?LangID=E&NewsID=24786 
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with a life of dignity, and Article 21 of the Constitution of India guarantees a 
fundamental right to life and personal liberty — therefore it makes the Right to 
Food a guaranteed Fundamental Right (NHRC accessed online in September 
2022). The National Food Security Act, 2013, also known as the ‘Right to Food 
Act’ was introduced to provide subsidised food grains to approximately two- 
thirds of the country’s 1.2 billion people. The Right to Food Act, with good 
intentions, has legal loopholes that made the implementation inequitable for 
Indigenous Peoples because the subsidised food was either of insufficient 
quantity for the entire family or could not be accessed when they migrated 
outside their hometown, or the subsidised food was simply unacceptable on a 
cultural level (Bose, 2019). 


5.4.2 Forest food as commons 


In the theory of the human right to food, one element is cultural acceptability. 
Bose (2019: 59) uses ‘rights to forest food’ as an analytical framework, and one 
of the three dimensions is customary culture. Indigenous Peoples have long 
been dependent on gathering and/or cultivating their food rather than buying 
it. Traditional foods include those foods that they can farm or wild harvest 
without having to buy with money or, on rare occasions, through bartering. 


cultural acceptability This dimension of cultural acceptability - based on the way the wild edible 
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food is accessed from the forests - has not yet been recognised compared to 
other dimensions such as religious (halal) or ethical (vegan). For most of the 
10 million Indigenous Peoples living all over India, in addition to millions 
living across the globe in tropical forests, who are traditional hunter-gatherers, 
foraged forest food acts as commons and constitutes a major portion of their 
main nutrient intake (Bose, 2019). The growing recognition of the high nutrient 
quality of some of the commercialised wild edible forest foods as superfood 
commodities for the urban elite has led to an escalation in price and demand 
(Bose, 2016). With the increase in external demand and commodification of 
food that was previously common, Indigenous Peoples face the challenge of 
meeting their household nutritional needs and protecting their traditional 
rights to forests. 


Many of India’s traditional forest-dwelling Indigenous communities have a 
culture of ‘offering’ food to Mother Earth before it is consumed — in recognition 
of themselves as traditional guardians. Their role as traditional guardians of 
forests in protecting, sharing, and governing the forest resources collectively 
is based on the belief that it is essential for ensuring future generations’ benefit 
from commons, such as fish stocks, pastureland, mountain resources, and 
forest food, from fungi to various roots and fruits. The commodification of 
these resources — food that is traded in a market with a monetary value, e.g. 
wild berries, wild bushmeat, mushroom, etc. - means that they will no longer 
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be available for these communities. In the theory of the human right to food, 
cultural acceptability has not yet gained recognition from the Indigenous 
Peoples’ perspective. Forest food as commons for Indigenous Peoples is not 
limited to food security and nutritional intake, but also reinforces social 
relations and affirms their personal and collective identity to the land of their 
ancestral group. 


The human rights ‘lens’ in this chapter is Indigenous Peoples and their rights 
to forest food — the wild edible food that includes leaves, tubers, stems, fruits, 
seeds, and mushrooms - that they forage collectively from their traditional 
forest land. The next section explains the methodology of how a film is used 
as a lens in amplifying the human rights of Indigenous Peoples for forest food 
as commons. 


5.5 Methodology for films on human rights 


One of the unique filmmaking methodologies used by the author was to avoid 
a ready-made script or select a pre-identified location, issues, protagonists, or 
any storyline in advance like most filmmakers do when making films. 


5.5.1 Beholders of human rights 


Making a film on human rights, as Figure 5.1 shows schematically, through 
the lens of Indigenous Peoples about their right to food has interconnections 
with cultural acceptability, but also with the protagonist’s perception and the 
viewer's interpretation, which may (or may not) amplify voices for a social 
cause. Moving away from the traditional paradigm, based on the filmmaker’s 
interpretation or filmmaker’s ideology, the shift is towards the protagonist's 
and viewer's interpretation. In doing so, the filmmaker is not interpreting ideal 
human rights but allowing protagonists to express and push the audience or 
viewers to interpret without being guided or being told a moral story. 


One of the core methods of human rights filming for the author emerges 
from the belief that Indigenous Peoples are aware of their traditional rights, 
but the mainstream narratives project them as ignorant. Therefore, a distinct 
methodological approach used was to listen to the voices of people rather than 
have them narrated by the external ‘beholders’ of human rights. In doing so, 
the human rights dimension was approached through the ‘lens’ of the real 
people - the Indigenous Peoples - amplifying their voices for justice. Thus, 
the approach we used in film through the lens of Indigenous Peoples adds an 
extra dimension because what the protagonists say in front of the camera is 
not just a story, but an expression of rights violations that the community has 
experienced. To reveal the identity (by showing the faces) of the protagonists 
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Figure 5.1. Forest food as commons for Indigenous Peoples — as a lens for human rights film. 


and have them open up about being victims in the film, by challenging the 
human rights holders for not fulfilling their rights, might put them and their 
families at risk of being attacked. On the positive side, they become anchors of 
directly sharing their opinions bringing social change. That is the true beholder 
of rights. This is what makes the documentary a powerful communication tool 
for human rights advocacy - stories that are personal and global in significance 
and that are often ignored by mainstream media. 


5.5.2 Ethics and authenticity 


The human rights topic involves upholding ethics. The consent of protagonists 
was the most important part of the methodology used in filmmaking. Ethics, 
which is the core element of human rights is a critical aspect of filmmaking. 
In my methodology, the ethics included explaining why we were filming and 
how it would be used, getting the protagonist’s permission to film, letting 
them speak without any influence, and editing without distorting the original 
message and without dramatising the events with background music or other 
film edit effects. 


The authenticity of the protagonist is maintained — they are not paid actors nor 
politically inclined or forced to say anything. Rather, the approach was simple, 
to listen, to record in audio-visual the real voices of the people from their 
perspective, and to understand how they visualise their traditional rights to 
food foraged from forests. The key tool that documentary filmmakers often use 
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is ‘voiceovers’ in the form of narration. The author argues that the voiceovers 
are nothing but the subjugation of human rights - where the mainstream 
filmmakers think that viewers need excellent English language narrators who 
will translate what the protagonists are saying. 


Voiceovers mean that the viewers do not hear the protagonists’ voices — the 
local Indigenous languages, their expressions, or their tones of emotions. The 
author avoided superimposing protagonists’ speech with voiceovers. Instead, 
the film’s process reflects the author’s journey to give voice to the forest- 
dependent hunter-gatherer-nomadic people and their traditional knowledge 
about forests and way of living sustainably. The method of approaching the 
film was not naively looking through the lens but acknowledging that the lens 
is consciously aware of two things - that the audience is smart, and the film's 
protagonists are real people. By not ‘feeding the audience’ with information, 
the author wanted them to decide for themselves what the real issue is, by 
listening to the voice and sometimes silence, and by listening to words that 
are not English or familiar. 


The methodology thus highlights the interconnection between human rights 
and arts, whereby, the real people speak in their voice and language (or dialect) 
narrating their story the way they want to - without having a predesigned 
narrative or without an overpowering voiceover. The films the author has 
produced on human rights have the authenticity of emotions — fear, anger, 
sadness, and confidence of expression through diverse dialects and languages. 


5.5.3 A step forward from the ‘fly-on-the-wall’ method 


Films are regarded as one of the important performative social science tools. 
In academic research, it is not well known that the origins of documentary 
filmmaking were in science and anthropology, before it was adopted and 
popularised for mass media such as television. For example, the visual 
anthropology school of thought includes filming certain ethnographic 
events in culture and sharing them with an audience through film. Often, 
complex ontology is needed compared to how a traditional anthropologist 
observe a society. Here is how the methodology as a researcher differed - 
breaking the naive barrier of anthropologists’ fly-on-the-wall method (www. 
landingtogether) https://landingtogether.weebly.com/films.html. 


Fly-on-the-wall is a style of documentary-making used in films whereby events 
are seen occurring normally - like a fly on a wall might see them. The filmmaker 
tries to be the fly on the wall, but at the same time is reappropriating different 
forms of understanding of what is real or societal reality. The reality of the 
twentieth-century consumer-centric economy has led to serious poverty. This 
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reminds us that the rich have no direct or indirect priorities towards those who 
find themselves in poverty, forgetting our core human rights values and our 
day-to-day realities. The author proposes a methodology whereby this 
complexity is what is needed to reflect on when making a film on human 
rights — for Indigenous Peoples. Therefore, the author transcended the rules 
and regulations, and accepted a more complex view of the world and a more 
complicated view of notions of ‘reality’ and what is real. 


The idea was not to produce a film that is arts-based on research - using tools 
from the arts, making a film, and calling it research. Rather, the author uses 
an anthropological ethnographic approach to collect data, where the world is 
not static but moving around in the process of filming. This is different from 
the methodology of the filmmaker who uses a camera like a magnifying glass 
to move around the world. 


5.5.4 Avoiding post-production edits 


A key element in using real protagonists for human rights films should be 
producing a natural flow without creating a dramatic effect to show how the 
protagonists — the Indigenous Peoples - face the camera for the first time to 
voice their rights. The post-production methodology was to not create a scene 
but to use instincts to let the protagonist shape their storyline - thereby helping 
the author as a filmmaker to frame the dialogue. The editing of the film was 
minimal, keeping in mind how the Indigenous Peoples wanted to respond, 
and what they wished to show as a background or in terms of the forest foods 
they were referring to. 


In editing the film, English subtitles were used, not voiceovers. After all, the 
protagonists were not directed. The editing of the film was a fusion of their 
emotions, voice, and the real environment: the forests that they have been 
living for generations. This method gave the protagonists the power to face 
the camera, to take the camera where they wanted to, and in film-editing, the 
constant factor of power was maintained by ensuring that the story as narrated 
by Indigenous Peoples was not altered. 


5.5.5 The film: location and Indigenous Peoples 


In 2016 and 2017, the author along with a filmmaking crew covered remote 
tribal districts, crisscrossing India. In 2017, based on the data collection or 
footage, the first film was produced, TARA Alpinia nigra. This is the film 
under discussion in this chapter. The film takes the audience on a tropical 
forest walk with two key protagonists, Sunita Itipi and Basavu Ronglangpi - 
Karbi Indigenous women. Among other things, while forest foraging, they are 
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looking for wild edible “Tara’ - a Karbi Indigenous language term for Alpinia 
nigra, an herbaceous food with medical properties. The short film of 29 minutes 
covers diverse Indigenous Peoples from different forested landscapes: Eastern 
India state Odisha’s Paudi Bhuyan, Central India Chhattisgarh state’s Baiga, a 
hunting-gathering particularly vulnerable tribe, Jharkhand state’s Gond tribe, 
Western India state’s Thakkar tribe as well as North-east India state’s Karbi 
tribe. Each of these Indigenous communities shared their stories of wild edible 
forest food as common and the challenges of diminishing rights to access 
this traditional and culturally acceptable food for the community (as further 
discussed in Case 5.2). 


Case 5.2. ‘TARA Alpinia nigra: a film about Indigenous Peoples’ right to forest 
food.*® 


The two protagonists, Sunita Itipi and Basavu Ronglangpi - Karbi Indigenous 
women, living in the remote dense rainforest of Assam — are traditional forest food 
foragers. The forest food for all the protagonists from all over India constitutes almost 
80% of daily intake - and is supplemented by buying the government-sponsored 
subsidised food through the Public Distribution System (PDS), such as wheat, 
lentils, rice, oil, and sugar. None of these Indigenous communities have managed 
to gain recognition of the Forest Rights Act of 2016 for their traditional collective 
forest rights - to manage, access, and collect forest resources for their livelihoods. 


The film narrates the story of these two indigenous women protagonists, of how 
traditional sustainable foraging is becoming unsustainable due to an increase in 
demand by urban elites for nutritious wild organic food from forests. The other 
protagonist in the film, the Paudi Bhuyan tribe, recounts that forest food, such as wild 
mushrooms and bamboo shoots, have suddenly been in demand due to their newly 
acquired taste by non-Indigenous communities living outside the forest. Despite 
their resistance to selling the bamboo shoots, the traders manage to steal them, which 
upsets the Paudi Bhuyan protagonist couple. The bamboo shoot is cut and dried, 
like a mushroom, and preserved for lean seasons when forest food is in shortage. 
The protagonists — unconsciously — juxtapose the action of the wife cutting freshly 
foraged bamboo shoots collected from forests for drying and preservation, while the 
husband is talking about outsiders stealing their food. This might be seen as scripted 
for an uninformed audience, but this was natural for the protagonists — talking about 


the food they have just collected and how their rights to that food are being denied. 


48 https://www.youtube.com/watch?v=pUREIp_DIWQ. 
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The other protagonists in the film, such as the Thakkar tribe in western India, 
are engaged in making leaf plates — using leaves from the forests and using plant 
needles to form bowl or plate shapes. This Indigenous youth group expresses their 
disappointment with the materialism of urban society, which diminishes the role 
of Indigenous communities in safeguarding the wild biodiversity of food. The film 
continues to evolve around the dynamics of land-use change and conservation- 
led displacement faced by the Gond and Baiga tribes, respectively. The possible 
re-housing of the Indigenous Peoples due to wildlife conservation or mining 
activities means forgoing their traditional food that was accessed as commons from 


the forests they inhabited for generations. 


‘The film ends with the Karbi protagonists selling their foraged wild food on the street 
in the town away from their village and forests to urban dwellers, oblivious of the 


Indigenous Peoples’ right to food. 


5.6 Discussion 


In the theory of the human right to food, one element is cultural acceptability 
- so far, it has been understood from a religious perspective — halal and kosher, 
but rarely from forest-dwelling or dependent Indigenous Peoples. The film, 
TARA Alpinia nigra, brings the human rights dimension and connection to 
the right to food and the culture of the right to live in and around forests and 
to eat wild edible nutritional forest food. Just as for religious reasons, there is 
a need to understand that Indigenous Peoples’ right to forest food is not about 
queuing in front of a food bank or ration shop to get subsidised food. Instead, 
their resistance to buying government-subsidised food is about their cultural 
acceptability and right to forage forest food. For hunting and gathering in the 
semi-nomadic Baiga tribe, food is eaten with minimum cooking techniques 
such as that of modern kitchen equipment like stove cooker or utensils. Thus, 
boiling the subsidised lentils, for example, is culturally unadaptable and 
acceptable to the Baiga tribe's notion of the right to food. 


A culture that is intertwined with forest food is not just about nutritional 
security, but their livelihoods and way of living. When the government 
with good intentions provides subsidised food, it does not meet the cultural 
acceptability of the Indigenous peoples. The subsidised food might be a 
solution, but for the human rights of Indigenous communities, it not only 
changes the dietary intake but imposes changes on their way of life. A way of 
mainstreaming them is by turning traditional hunting-gathering people into 
sedentary people, because ‘others’ believe Indigenous Peoples have housing 
rights and prepare food in the kitchen and eat food in the routine of breakfast, 
lunch, and dinner, rather than the routine of nature (seasons, sun/moonrise). 
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The film with human rights as a focus therefore helped in the realisation that 
human rights are about the essence of a human being. The fact that Paudi 
Bhuyan protagonists on camera wanted to narrate the story of ‘outsiders’ stealing 
the bamboo shoots explains who the outsiders are from their perspective. The 
non-traditional dwellers entering the forest are not viewed as a threat, but 
rather there was a need to explain that Indigenous Peoples are often blamed 
for deforestation while the real culprits - the outsider traders — get away. 


5.7 Conclusions: future of human rights films 


As a filmmaker, the author considers sociological and anthropological 
disciplines with qualitative methodology critical in upholding human dignity. 
The future of producing and using films about human rights discourses will 
have to meet certain expectations. These include: 
> the ability of the filmmaker to realise that the real people should speak 
for themselves; 
> the protagonists give their Free, Prior and Informed Consent (also 
known as FPIC) during filming and screening - all consequences should 
be discussed in detail with the community before requesting consent; 
and 
> the story is not edited to make it appealing to the audience, rather the 
story is woven along with the protagonists’ understanding of their rights 
(or lack of rights). 


One of the fears of using film as a human right is whose perspective matters. 
The fear is whether the film(makers) manipulate the public in the name of 
national development to deforest the Indigenous territories. On the other hand, 
there is hope that filmmaking becomes a transdisciplinary approach involving 
human rights activists, scholars, legal experts, and policymakers to contribute 
towards a collective goal - ensuring the traditional Indigenous Peoples’ right 
to forest food is recognised. 
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Abstract 


Children are growing up in challenging times due to social processes such as 
individualisation, meritocracy, secularisation and globalisation. Especially in 
2020-2021, the COVID-19 pandemic amplified these processes. In this chapter, 
we explore the impact of COVID-19 on the emotions and aspirations (inner 
world) of children and how these insights can contribute to improvements in 
the pedagogical field. The starting point is to realise children’s rights through 
an action-based approach. The theoretical framework is centred around 
the following: (1) the four living environments in which children grow up 
(family, school, leisure and the virtual world); (2) children’s rights; (3) youth 
participation; and (4) deep stories. This theoretical framework serves as 
the backbone for our data-collection approach. The research is based on a 
phenomenological method. Through arts-based research methods, children 
were surveyed about how they experience their everyday life in times of 
COVID-19. The main finding is that the four living environments became 
increasingly fused with one another. This prevented children from ‘escaping’ 
to other worlds, with the result that they couldn't discharge emotionally, which 
caused a lot of frustration and stressful situations. At the same time, we noticed 
that children have generally proved remarkably resilient and innovative. 
Most children managed to handle the situation creatively, discovering new 
opportunities to spend their time and interact with others. In conclusion, youth 
professionals need to give children and adolescents a voice by structurally 
listening to their deeper story. These give a more complete picture of how they 
are doing. In short, youth participation should become a central part of the 
actions of educational professionals for the sake of the child. 
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Key concepts 


> Children and young people: in this article we use both the term ‘childrer’ 
and ‘young people’ “Young people’ is a more general term for youngsters 
(between the age of 12 and 23 years. The term ‘children’ refers in this 
article to a younger group, up to 12 years). 

> Youth participation: to give children a voice and influence local 
communities (Hart, 1979). 

> Phenomenological data collection: the main goal of phenomenological 
data collection is to understand a situation without a bias (Van Manen, 
2016). 

> Deep stories: deep stories describe the subjective experience of a social 
phenomenon. According to Hochschild (2016), the deep story is the 
story as it is felt from within. 

> Participation society: the idea that everyone has the right and the duty 
to participate in society. 

> Arts-based research: a collective term for research methods that make 
use of ‘the arts, such as storytelling, forum theatre, photo elicitation 
method (Heist et al., 2019). 

> Living environment: an environment in which children are raised. The 
literature defines four living environments: family, school, leisure, and 
the virtual world (Kooijmans, 2018). Case 6.1 offers an example of an 
art-based research project. 


Case 6.1. Children’s Rights Tour. 


On 10 December 2020, a bright green Renault Transporter, converted by young 
people into a ‘children’s voting bus, made its way to the culture factory Hall of Fame 
in Tilburg, the Netherlands. It was the last day of the Children’s Rights Tour. As 
part of the International Children’s Rights Day, from November 20 in the ‘Heart 
of Brabant; a region in the south of the Netherlands, we used playful (arts-based) 
methods to collect children’s stories on how they were doing during the COVID-19 
pandemic. This ‘voicing event’ was hosted by the research group Raising the Future 
(Fontys University of Applied Sciences), in collaboration with students of pedagogy 
and the Innovation Network Youth, an organisation for youth participation. The 
stakeholders involved had various goals they wanted to achieve through this project. 


First, for children, the event was intended to culminate in a festive afternoon to 
celebrate children’s rights, a way to express the emotional impact of the COVID-19 
pandemic, and a strategy to make their voices heard. Second, for students, it provided 
an opportunity to connect with children to access their ‘deep stories. Third, the 
research goal was to examine the impact of the COVID-19 crisis on the emotions and 


Applied human rights 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


Applied human rights 


6. The rights of the child in action 


aspirations of children between 10 and 12 years, as well as to research their mental 
and social resilience. Fourth, the Innovational Network Youth aimed to collect the 
kids’ voices in order to transfer their stories and opinions to the local government 


as a source of inspiration for future policymaking. 


We were almost in Tilburg and were busy making the final preparations: did we have 
enough facemasks? Were all the phones properly charged for the audio recordings? 
How could we ensure that the less articulate children could also make their voices 
heard? Each tour day had its own dynamics, so we were excited to see what today 
would bring. The bus arrived; the red carpet was rolled out once again, the children’s 
ballot box was declared open... 


See https://www.youtube.com/watch¢v=tT7PpAILt_Y for the aftermovie of the 
Children’s Rights Tour. 


6.1 Growing up and parenting in the 215 century 


What does it mean to grow up in this day and age? Up until the middle of 
the twentieth century, growing up and parenting were fairly orderly and 
predictable compared to current times. The family one grew up in would not 
only be a deciding factor in what profession you pursued, but also what in the 
values and morals that children and young people adopted. However, social 
transformations, including secularisation, individualisation, globalisation and 
meritocracy, have led to a more hybrid moral spectrum in which educators and 
youth are exposed to, and can embrace, various - sometimes opposing — norms 
and values that are not necessarily transferred from generation to generation 
within a family context (Brinkgreve, 2008; Elshof, 2019; Wooldridge, 2021). 
As a result of these transformations, children and young people are more 
likely to feel morally shy. Also, values are awarded a different moral ladenness 
by different actors, which makes the discourse on morality a complex and 
nuanced matter. This amplifies the moral shyness of youth (Boutellier, 2019). 
A possible explanation for this is the growing cultural diversity in Western 
society (Scientific Council for Government Policy, 2004). Since norms and 
values are founding elements of forming one’s identity, the journey towards 
finding that identity can be considered increasingly complicated for children 
and youngsters. They receive values from parents and educators and other 
important people. Parents and educators might feel uncertain about how to 
pass on what values. Ultimately, and this appears to be a constant in parenting, 
parents want their children to be happy. However, there are increasingly 
different perspectives and views about what happiness is (or should be), and 
what values are worth striving for to achieve happiness. This uncertainty 
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influences moral shyness because children and youngsters do not have a good 
example from their parents (Elshof, 2019; Smith et al., 2020; Steutel and De 
Ruyter, 2019; Pouw et al., 2019). 


The sociologist Zygmunt Bauman (2009) describes society as a fluid concept. 
Individuals cannot master the relevant skills at the same pace as society is 
changing, and also cannot naturally align their norms and values with the 
changing norms and values in a society. This mismatch occurs at different levels 
among children and parents, socially, emotionally, morally, and/or spiritually. 
Young people in their adolescent phase have existential questions about who 
they actually want to be and become, where they come from and who they want 
to belong to (Sieckelinck, 2017). In modern times, parents have less control 
over their children’s journey towards identity formation, not least because the 
current generation of adolescents socialises largely through the virtual world 
(Boyd, 2014; Kooijmans, 2018). The main problem introduced here is that 
children and parents are confronted with multiple challenges when raising 
children. 


6.1.1 Growing up and parenting in the four living environments 


Identity formation occurs in four living environments, also known as ‘parenting 
environments’: the family, school, leisure, and the online world. The family is 
the primary place where children grow up. It is the first place where they learn 
about norms and values, form their opinions about them, and practise ‘coming 
into the world applying norms and realising values (Ahrendt, 1958). Before the 
turn of the century, many children still grew up in nuclear families, consisting 
of a father and a mother with one or more children. Increasingly, children are 
growing up in newly composed families: a family with homosexual parents, a 
multiple compounded family, or a single-parent family (Cutas and Chan, 2012). 


In addition, children and youngsters spend a lot of time at school, the second 
environment for upbringing, where education professionals focus mainly on 
general education and the acquisition of knowledge (De Jong and Nelis, 2019). 
Young people experience school primarily as a place for making social contacts 
and where they can mirror their peers. 


In the so-called third environment of upbringing, leisure time and the street, 
young people come into contact with friends, engage in activities at a sports, 
music, or volunteer association, or get together in the neighbourhood where 
they are growing up. In these contacts, young people become acquainted with 
all sorts of different values and identities to which they can relate (or which 
they can reject). 
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The fourth and virtual world, a relatively new educational and social 
environment, plays an increasingly important role in the lives of young people. 
They spend a lot of time online and have many different experiences there. 
Parents are confronted with new challenges that come with digitalisation, such 
as unhealthy social media use, sexting, or violent video games (Boyd, 2014; 
Mulder, 2021). 


Within these four living environments and against the backdrop of the social 
developments described above, the current generation of young people is 
looking for a way to grow up. In the Netherlands, there is an explicit call for 
‘participation, especially since 2013, when King Willem Alexander declared 
in his speech from the throne that we live in a ‘participation society, where 
everyone has the right and the duty to participate. For children, these social 
trends touch on the ‘rights of the child’ to participate fully and be able to do 
so. However, we will show that in practice these social trends may conflict, 
and do not always contribute to a progressive realisation of the rights of the 
child (UNICEF, 2020). 


6.1.2 COVID-19 


In 2020, societies around the world came to a standstill. COVID-19 caused a 
‘blood clot; as it were, in fluid times. Children and young people were home- 
schooled, no longer allowed to go to the gym or music club and no longer 
allowed to physically meet up with their friends. Because of the lockdowns, 
the 2020-2021 period was characterised by social distancing. Many of the 
social contacts took place online through video calls or social media. A 
recent report published by UNICEF (2020) shows that children have suffered 
considerably from the COVID-19 pandemic and it is expected that there will 
be lasting damage in children. The crisis has re-emphasised the importance of 
communities in providing good health care and quality education. COVID-19 
has put a magnifying glass, so to speak, on the importance of children’s rights. 
We therefore chose to further explore the COVID-19 crisis as a case study for 
the ‘rights of the child in action’ (see Case 6.1). 


The voices of children are important in the development of their children’s 
rights programmes. In this contribution, we emphasise that thought and choose 
research approaches reflecting this notion. As in any major crisis, parents and 
professionals are concerned about what the future holds for children. The 
question is to what extent these concerns are accurate and match the resilience 
of children (De Bruyckere, 2020). Therefore, it is important to understand the 
experiences and perspectives of children themselves. 
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In this chapter, we explore the impact of COVID-19 on children’s inner world 
(ie. emotions and aspirations) and how these insights can contribute to 
improvements in the pedagogical field. The starting point is to realise children’s 
rights through an action-based approach. 


6.1.3 Structure/content 


In Section 6.2 we will discuss children’s rights, define the nature of these rights 
in the pedagogical field, and introduce youth participation as a legal tool. In 
Section 6.3, we will present our theoretical framework: deep stories and the 
talentological model within emotion management and aspiration management. 
In 6.4, we will describe the research methodology, followed by the results 
of the research in Section 6.5. Finally, we will present the conclusion and 
make recommendations that can benefit the pedagogy sector: what are our 
expectations, what are our hopes and fears, and what needs to be done to 
increasingly contribute to the progressive realisation of human dignity from 
the perspective of your own discipline? 


6.2 Children’s rights and youth participation 


In 1989, the United Nations General Assembly adopted the Convention on the 
Rights of the Child and opened it for signature and ratification. The Convention 
entered into force on 2 September 1990. Among other things, the Convention 
recognises ‘that the child, for the full and harmonious development of his or 
her personality, should grow up in a family environment, in an atmosphere of 
happiness, love and understanding’ (preamble). The Convention also stipulates 
that children need extra protection, considering the fact that children compose 
a vulnerable group in society (UNICEF, 2020). Children’s rights give direction 
to how parents and professionals can take good care of children; and indeed, 
educators are obliged to take good care of children and listen to them. After 
all, as Article 3 stipulates, ‘the best interests of the child shall be a primary 
consideration. Commissioned by the United Nations, UNICEF and others 
ensures that Member States to the Convention around the world respect and 
comply with the Convention on the Rights of the Child. Some countries, like 
Somalia and United States, did not sign the Convention. 


The Convention consists of two main parts. Part I consists of 41 articles 
outlining the rights of the child, and Part II - composed of 13 provisions - 
further clarifies how countries should put these rights into practice. Article 1 
defines what a child is: ‘a person below the age of 18, unless national law states 
otherwise? Some articles are about children in general and others relate to a 
particular group, such as people with disabilities (Article 23), or a context, such 
as education (Article 28) or foster care (Article 40(3)(b)). 
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6.2.1 Article 3 and 12: Children first (3) and Child’s voice (12) 


In light of this chapter, we will highlight Article 3 and Article 12. In Article 3, 
the ‘Children first’ principle is embedded. This means that ‘in all actions 
concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, 
the best interests of the child shall be a primary consideratiom Article 12, 
stipulates the right to participate. The children’s opinion should be sought 
and listened to: “.. the child shall in particular be provided the opportunity 
to be heard in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or appropriate body, in a manner 
consistent with the procedural rules of national law’ 


So, the basic principle of this convention of children’s rights is that in every 
decision, the best interests of the child must be a primary consideration. 
In educational practice, however, children’s rights turn out to be difficult 
to apply, because other interests are involved, such as those of parents or 
teachers (Tavecchio and Vanobbergen, 2020). Furthermore, it is not always 
clear how to define the best interests of the child. In some situations, it can 
be difficult to make a decision for the child’s best interests because there are 
other interests at play in the same situation. Therefore, a central starting point 
is to listen to each child to hear how it feels about its best interests. In order 
to understand how the child itself views the best interests of children, their 
voices need to be heard. Youth participation is a precondition for children’s 
rights to work properly because it places children at the centre of thinking 
and acting. 


6.2.2 Youth participation (voicing) as a legal instrument for the 
application of article 12 


There are various advantages to youth participation. Research shows that youth 
participation contributes at an individual level to a multitude of competences, 
ie. communicative, social, emotional and cognitive (Saeboe, 2018). In addition, 
at a policy level, it is a means to legitimise and improve youth policy and at 
society level, youth participation stimulates democratic citizenship (De Winter, 
2007; Steketee et al., 2005). 


In many situations, we mainly talk about children and young people instead of 
with them. Pedagogy Professor Micha de Winter (2017) considers children and 
young people as ‘the engine of society. They want to matter in and contribute 
to society. Therefore, it is important that youth is given a voice, and that they 
are part of a community. This is important for two reasons: firstly, because 
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children learn to resolve pleasant and unpleasant situations in a respectful 
manner; and secondly, children and young people learn to develop a curious 
attitude towards others (De Winter, 2017). 


De Winter (2017) builds his vision of youth participation primarily on the 
visions of two notable pedagogues, namely Janusz Korczak and John Dewey. 
Korczak, who founded an orphanage for children after the First World War, 
put two concepts at the centre of his pedagogy: coexistence and participation 
(Korczak, as cited in Berding, 2018). By just living together, Korczak argued 
that children were given the opportunity every day to start anew, look at others 
and be who they want to be. Participation is reflected in Korczak’s orphanage 
in two ways, firstly through peer mentoring and through the children’s court. 
Korczak appointed an older child as a mentor for new children, who showed 
them the way around the orphanage. If children and supervisors misbehaved, 
they had to appear before the children’s court. In the court, children themselves 
determined the punishment. In this way, children learned to solve conflicts 
in a peaceful way (Berding, 2018). Korczak’s approach is also visible today, 
for example within municipalities and schools, through the establishment of 
children’s councils or peer mediators in schools. 


Dewey (1916) speaks of democracy as a way of life. Social democracy requires 
participation. According to Dewey, participation means that children and 
young people gain experiences in order to better understand society and forms 
of society. Dewey adds a further step, emphasising that it is important to 
reflect on the experiences gained. Only in this way can young people become 
democratic citizens in a pluralistic society. 


Both De Winter (2017), Korczak (in Berding, 2018) and Dewey (1916) strongly 
emphasise that the voice of youth in society must be heard. Roger A. Hart 
(1979) notes that listening to youth is a necessary prerequisite for encouraging 
good citizenship. According to Hart, it is important that children and young 
people participate in projects and play a meaningful role in them. Through this 
involvement, they learn democratic skills. However, such participation is not 
always easy to accomplish. Limiting factors could occur in the environment of 
less democratic societies. Also the cultural context can play a role in the extent 
of youth participation. After all, children have few opportunities to influence 
decisions in communities or polices of local governments, let alone the culture 
they are born in. 


When young people and adults work together, this leads to positive experiences 
for both. To categorise the process of participation, Hart (1979) developed a 
participation ladder consisting of eight levels. At the first three levels, there is 
no real participation. Children and young people express their opinions, but 
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nothing is necessarily done with them. The next five levels all refer to a more 
pro-active form of participation. The higher the level, the more children and 
young people are socially mobilised. According to Hart (1979), participation 
starts when children understand the intentions of the project and participate 
as volunteers after the project is completed. The highest level is when children 
take the initiative for a project and decisions are made together with adults. 
At this level, children and young people are partners of adults and vice versa. 


According to Hart (1979), there is also a place for participation in research. 
However, he notes that there are many barriers because the researcher usually 
determines how the research proceeds. Another reason why researchers are 
cautious when it comes to the participation of children is the fear of incomplete 
information during the research. Hart (1979) notes that research methods 
should be sought that use the maximum capacities of children and young 
people, and researchers should look for ways to make children and young 
people feel comfortable about the process. 


There are three pillars for successful participatory research. First, the problem 
must be recognised and supported by children so that they can identify with 
the problem or project. Second, the researcher feels connected to the people 
and is in control of the analyses of the practical research. Finally, the research 
contributes to the underlying problems so that they can solve them. In addition 
to the problem, communities can also be the basis for research (Hart, 1979). 
Further on in this article, we describe how children participated in a research 
project about their experiences of the pandemic, how they were able to make 
their voices heard through play, and what was done with their voices. 


6.3 Deep stories: emotion and aspiration 
management 


To gain insight into the impact of the COVID-19 crisis on the lives of children, 
we use the concept of ‘deep stories’ introduced by the emotional sociologist 
Arlie Russel Hochschild (2016). Deep stories describe the subjective experience 
(feeling rules) of a social phenomenon (framing rules). According to Hochschild 
(2016), the deep story is the story as it is felt from within. The subjective 
experience is by definition emotionally charged. In order to find out the deeper 
story from children about the impact of the COVID-19 crisis, it is important 
to listen to them carefully and, as researchers, to empathise with the situation, 
just as Hochschild in her research work had to climb over the ‘empathy wall’ 
in order to understand the other party better (Hochschild, 2016). 
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In search of the deeper story, we borrow ‘emotion management and aspiration 
management’ from the youth sociological work of Maike Kooijmans, in her 
so-called ‘talentologic model’ (2016). Building on Erving Goffman (1959), 
she distinguishes between two dimensions in which young people form their 
identity: frontstage and backstage. Frontstage is about regulating your 
performance (after Goffman’s impression management) and about the way in 
which we constantly want to impress each other and enter into relationships 
(relationship management). Backstage is about managing emotions and 
aspirations (emotion management and aspiration management). In the present 
study, we are particularly interested in how COVID-19 affects children’s 
backstage households: what do children experience during the pandemic and 
what are their ideas/dreams about their future, post-COVID-19? 


6.4 How to practise the rights of the child in youth 
participatory research? 


In order to gain more insight into the deep stories of children (their emotions 
and aspirations), a phenomenological approach is used. This approach aims 
in the first instance to understand the situation or event as objectively and 
deeply as possible. Then, in the analysis phase, the data are interpreted and the 
stories of children and young people are given meaning (Van Manen, 2016). 
The advantage of this approach is that the data collected can be made practical 
for professional practice, in our case the pedagogical field (Van Manen, 2016). 


6.4.1 Eliciting stories through a Children’s Rights Tour 


Every autumn, on 20 November, the Heart of Brabant region (the Netherlands) 
celebrates International Children’s Rights Day with hundreds of primary school 
children. Not only are children’s rights commemorated, but children are also 
literally given a stage on this day. We do not just want to make children aware 
of the right to participation. During Children’s Rights Day we also want their 
voices heard, according to the youth participation boosters of the Innovation 
Network Youth who annually initiate the organisation of this voicing event. 
The experience is that children are actually naturally very good at making 
their voices heard. The difficulty lies more with adults, who really have to learn 
to listen to children and together with them ensure that their voices have an 
impact. 


Because of the COVID-19 measures, Children’s Rights Day was celebrated in 
an alternative way this past year, with a six-day Children’s Rights Tour (see 
Case 6.1). With a bus converted into a ‘children’s voice box, we had playful 
conversations with a total of 73 children: 50 girls and 23 boys between the 
ages of 10 and 12. 
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6.4.2 Participation theatre 


During the Children’s Rights Tour, various arts-based research methods were 
used that made it possible for children to express emotions and aspirations. 
The narrative methods used were inspired by the “Theatre of the Oppressed’ by 
Brazilian theatre pedagogue Augusto Boal (1972), who based his emancipatory 
theatre work on the so-called ‘Pedagogic of the Oppressed’ by Paolo Freire 
(1970). Boal used participatory theatre (forum theatre) to give ‘the voiceless 
a voice, such as oppressed farmers and slaves in Latin America, in times of 
dictatorship. Through (visual) language and dialogue, he analysed the situation 
together with the oppressed (reflection) in order to subsequently embody 
concrete change (action). Even today, this form of participatory theatre is 
still used worldwide as a vehicle for achieving social change, by reflecting on 
a complex social situation with all those involved and acting out the desired 
situation. 


To reflect on the COVID- 19 era with children and give them a voice, we created 
a ‘theatre-playground’: a large sheet on the ground with four quadrants (home, 
school, street and online) on which the children could tell and act out their 
stories. As a starting point, four students took turns to perform a scene from 
one of the four quadrants about the impact of the pandemic on their own 
everyday lives: at home, at school, at leisure and online. Then the children were 
enticed to play along and share their stories and emotions as well. This theatre 
game is called ‘the emotional roller coaster’ It works as follows: children portray 
an event they experienced during the pandemic. For example, Amy, an 11-year- 
old girl, depicted on the ‘home’ quadrant a situation in which she had to be 
quiet for days because her parents both had meetings all day. When the story 
is clear, we ask the children to put themselves in Amy’s shoes and, by means of 
a ‘tableau vivant’ (a living statue), to imagine how Amy would feel in this 
situation. The children portray feelings of sadness and frustration and relate 
their own situations and events that evoke the same emotion. Then the children 
are asked what it takes to experience another feeling, for example relief or 
happiness. These emotions are also portrayed by the children, with the emotions 
being magnified in stages. In a final scene, Amy is asked to act out the initial 
image one more time (sadness) and to act out the final image (relief). In this 
way, the children play and discuss what they have experienced in the four life 
worlds and what they could possibly change about the situation. 


The second method we used is called ‘the dream game: In the middle there is 
a big glass ball. The children and student researchers lie on their stomachs with 
their heads towards the centre and fantasise about what they see in this glass 
ball when they think of the post-pandemic future. In this way, children give 
words to their dreams, perspectives, wishes, hopes, worries, and fears. 
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As a third step in the Children’s Rights Tour method, the children draw and 
write down on a ‘voting card’ what they think is important to give to adults. 
This may relate to the pandemic, but also to other things they consider 
important when thinking about their future. 


As a last step, like a final ritual, the children are allowed to ‘vote’ by putting 
their voting cards in the ‘children’s ballot box’ During the six-day tour, the 
bus collected the votes of 73 children and handed them over to the local 
administrators. 


6.4.3 Analysis 


All the children’s stories were transcribed and coded using a code tree. 
The statements were primarily coded based on the four mentioned living 
environments, and then sub-coded on the basis of the four basic emotions 
(angry, happy, sad, and scared). With regard to children’s dreams for the future, 
we used two categories: COVID-19-related and general statements about the 
future. Here, too, we used the four basic emotions as secondary coding. 


After clustering the statements into main categories, we applied a first round 
of interpretation. What are common or striking statements? What are the 
patterns? Then we clustered the data again, by emotion. Finally, the research 
group compared the results of the various categories and sub-categories to find 
an answer to the main question: what is the impact of COVID-19 on the inner 
world (emotions and aspirations) of children in the Heart of Brabant region 
and how do they think about their future? 


6.5 Results 


In this section the results of the research will be summarised on the basis 
of three striking outcomes: merged worlds, emotion work, innovation and 
creativity. 


Normally, everyday life takes place in the four ‘living environments, each of 
which is connected to different (physical or virtual) places and different people. 
The children’s stories of how the pandemic changed their lives show that during 
the lockdowns their living environments are totally fused. In corona time, the 
school world and leisure world completely penetrated the home world, where 
the online world strongly prevailed. In many families, the parents’ working 
world also entered the home world. For example, one girl told us that they 
always had to be quiet during the day because her mother had meetings all day. 
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This fusion of living worlds made it difficult for children to escape the everyday 
home world. Children could not, as it were, ‘escape’ to another place, such as 
the world of school or the world of leisure. They talk openly about what it did 
to them emotionally to be at home all day (“We were on each other’s lips the 
whole day, it drove me crazy’), to have little privacy (“My mother often comes 
into my room, that is forbidden during gaming’..), not to be able to go to school 
and clubs, to miss friends and family (‘I especially miss my grandmother, she is 
all alone’), to have no parties and outings and above all to have no perspective 
(‘T think that corona will last for years’). 


The situations mentioned above led many children to intensive ‘emotion work, 
also a term used by Arlie Russel Hochschild. Children had to deal with a lot 
of stuff at the same time, which did not always work out and sometimes even 
led to explosive reactions (‘I was so angry that I kicked a door down), but also 
to other reactions (‘I can’t complain, I am healthy and so are my parents’). 
During the ‘emotional roller coaster’ game, it became clear how differently 
the children experienced the pandemic. Some children enjoyed the peace and 
quiet and found it nice to spend more time with their families (“We played a 
lot more games and J learned more about my parents’ work’). Many children 
were also happy that they could play more with their pets. Some children 
reported that they had got to know the children in the neighbourhood better 
and had discovered other hobbies. 


But there was also sadness, ranging from ‘bummed out’ because they had to 
go into quarantine, to ‘very sad’ because they missed their friends and family, 
especially grandpa and grandma, and cuddling. In the deeply sad category were 
children who had to deal with illness and death (“My grandfather died and we 
were not allowed to say goodbye’), or children of divorced parents, who had 
to choose the best person to live with during the pandemic. 


Anger, too, was experienced in all degrees, from grumpy and irritating, to 
raging about the home situation, about home education (‘I thought it was a 
super chaotic experiment’) or about activities that could not take place. Some 
children reacted very angrily and even aggressively when others did not comply 
with the measures (Tm furious with my parents, they always invite a lot of 
friends over, which is not allowed at all. They ruin it for us, so corona lasts 
even longer’). Children are angry at the virus. They talk about COVID-19 as 
an enemy: ‘Corona must stop!’ 


Finally, feelings of fear were experienced, ranging from anxiety and stress to 
shock and panic. Children were afraid of getting sick themselves (‘At first I 
thought you had something like a zombie in your body and then you died 
right away’) and worried about infecting others, especially their grandparents 
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and family members who are considered a risk group. On the other hand, 
some children were unconcerned: ‘It’s just a little flu, ’'m not scared at all’ 
Another concern for some children was that they may fall behind at school 
(‘Luckily I had corona during the holidays, otherwise I would have fallen 
behind’). 


It is precisely this melting pot of emotions that makes it difficult for children 
not to be able to escape to other worlds, where they can vent their experiences 
and compare themselves to others. 


That children are resilient and brimming with creativity became especially clear 
during the ‘dream game. Children hope that COVID-19 will stop soon and 
that such a pandemic will never happen again. They look forward to everything 
being allowed again, such as cuddling, chilling out with friends, going out, 
partying and being together with family. They think that strict measures and 
the vaccine will be the solution, but estimate that the pandemic will last another 
two years. To adults, they have clear messages (“Don’t eat bats anymore! Keep 
your children inside! Don’t invite too many friends over!’). They dream of a 
better world after the pandemic: a fair, sustainable and child-friendly world 
with respect: “That you don't have to stage a whole protest for more respect! 
More insect and bee hotels! Do something with empty lawns: more skate-tracks 
and football fields! No discrimination and racism, and that this is openly 
discussed at school. 


6.6 Conclusion: how to apply children’s rights in 
the pedagogical field 


In what way can children’s rights (and specifically the right to participation, 
Article 12) be applied in pedagogical action? 


6.6.1 Youth participation is backstage work 


Much youth research (also during the pandemic) is aimed at mapping visible 
and measurable facets of the development of children and young people (front 
stage). For example, research has been done during the pandemic into backlogs, 
study delays, the number of calls to the children’s mobile, the physical condition 
of children (weight gain) and mental resilience (Aarts et al., 2020; Nederlands 
Jeugdinstituut, 2021). What is striking is that the voice of children is relatively 
underrepresented in the research. A second observation is that little is done 
with the voice of children, as evidenced by the media and practical stories. Their 
views do not reach the adults, certainly not those who determine policy and 
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have to decide what the extra pandemic budgets should be spent on. Again, 
it is not with children, but for children, that decisions are made about which 
‘backlogs’ need to be cleared. 


The Children’s Rights Tour using the arts-based Research methods has proven 
to be an effective participatory method to elicit the deeper stories from 
children. This way of working is in line with Hochschild ‘backstage work 
(2003). Through the deep stories, it has proved possible to better understand 
the emotions and beliefs of the children, from the inside. The fact that it is not 
self-evident to listen to the voice of children was also regularly demonstrated 
during the children’s rights tour: ‘Adults should listen to us better!’ 


6.6.2 Pedagogical task: rights of the child in action 


The research concludes that the pandemic can be used as a momentum to 
boost youth participation. The research makes clear how important it is to do 
more work on voicing. If we can better empathise with the deeper stories of 
children and young people, we will not only get a more complete picture of how 
they are doing, what they are experiencing and what is going on inside them, 
but we can also learn from their innovative power and creativity. The message 
for all adults is that we must not only respect and protect the child's right to 
participation, but also put it into practice in everyday life. 


Especially for youth professionals, the pedagogical assignment is to practise this 
right of children and young people in numerous pedagogical practices. Creative 
and playful methods can offer a solution here because they make it possible to 
cross the empathy wall and encourage children to reflect and act. The added 
value of working with ‘the arts’ is not only that the deep stories of children 
become tangible and visible, but also that their stories can be made more 
transferable to others who are important for their well-being and development, 
and will entice them into action. 


Through the research we learned that the Children’s Rights Tour can function 
as a participatory strategy, where one can actively practise ‘hybrid morality: 
Such a method has an emancipatory effect on both children and adults. By 
entering into a dialogue with children on an equal level, norms and values can 
be exchanged and formed in a reciprocal manner, without being unilaterally 
‘transferred’ by adults to children. This is in line with Dewey’s pedagogy: 
children learn democratic citizenship through active participation in society 
and reflection on the explored experiences. Follow-up research will have to 
show to what extent children become more resilient through a reciprocal 
exchange about what they find important in their lives. 
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‘Let’s not only be spectators, but also become do-gooders’ says theatre 
pedagogue Luc Opdebeeck, in the podcast ‘Giving young people a voice 
through theatre’ by Platform JEP (2021). 
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Abstract 


Having a voice in processes of social policymaking is one of the children’s rights 
that is secured in the United Nations Convention on the Rights of the Child 
(Article 12). In a juncture of a transforming welfare state and a pandemic, being 
heard and seen by politicians and policy makers is of extra importance for 
young people's perceived well-being. Governments often opt for the installation 
of youth councils. However, one of the frequently heard criticisms relating 
to these councils is the lack of representative advices that are produced. This 
chapter shows that these challenges around representation can be overcome by 
using the concept of representation devised by Hanna Fenichel Pitkin (1967). 
Furthermore, in this chapter it is argued that policy makers should not only 
invite young people into a system of social policymaking but they should also 
enter the living world of young people and listen to their life stories and what 
young people perceive as empowering turning points. This way, social policy 
can contribute to the needs of the citizens it is targeting and civic impact can 
be made. 


Key concepts 


> Since the ’80s, traditional western Welfare States - including the 
Netherlands — have been in transition through social constructs such 
as privatisation and austerity. 

> Privatisation is the process by which responsibilities that used to belong 
to an exclusive part of the public domain are now also part of the private 
domain; 
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> Austerity encompasses policies that aim to reduce government spending 
through cuts or tax increases, inspired by the idea that the individual 
(not a government) bears the primary responsibility for its own well- 
being; 

> Ina ‘participation society’ those in need should first look for help in 
their social network before they can turn to the government; 

> Inaparticipation society there is a growing power gap between citizens 
and politicians and/or policy makers; 

> Participation councils are set up to close the gap; 

> Participation ladders can be used to operationalise the concept of 
participation with various related activities; 

> Hanna Fenichel Pitkin calls the total activity of representation 
‘substantive representation, which refers to standing for constituents; 

> Pitkin divides substantive representation into three dimensions - 
descriptive, formal and symbolic: 
1. The descriptive dimension refers to looking after constituents; 
2. The formal dimension refers to looking for constituents; 
3. The symbolic dimension refers to speaking for constituents; 

> The common practice of social policymaking includes inviting citizens 
into the system of policymaking; 

> To make a civic impact, policy makers should reach out to citizens and 
listen to their life stories and empowering turning points; 

> ‘Usability’ is a concept that can be employed to operationalise civic 
impact; 

> Dialogue can give citizens an opportunity to clarify how and why civic 
impact is made by positively influencing their lives and environment. 


7.1 From welfare state to participation society 


The welfare state in Western Europe has been slowly disappearing over the last 
decades (Zijderveld, 1999). It was a system whereby the government used to 
take good care of those in need. Also, a system that could only survive with a 
suitable amount of economic growth. Unfortunately, this growth did not take 
place as planned (Delsen, 2016). 


Consequently, governments embraced austerity — a form of voluntary deflation 
set to adjust an economy to restore competitiveness (Blythe, 2013). Similar 
to the ‘Big Society’ in the United Kingdom, the ‘Participation Society’ was 
reintroduced in the Netherlands in 2013: ‘A society in which everyone who is 
able, is asked to take responsibility for their own life and environment’ (Van 
der Roest and Van der Poel, 2017: p. 1). “Reintroduced’ because the concept was 
already introduced in the Social and Cultural Report in 1974 (Tonkens, 2014). 
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In 2013, however, we did not foresee that the emphasis on the Participation 
Society was only a first step in a much bigger reform of the welfare system 
in the Netherlands. In 2015 various transitions took place in combination 
with further privatisation (Clark et al., 2006; Stellinga, 2012). The national 
government handed over their responsibilities for (youth) care to local 
governments, accompanied by budget cuts. From then on, people in need 
would first have to look for help in their own social network before they were 
allowed to ask the government for support (Linders et al., 2016). 


Meanwhile, various empirical studies showed that people with minor problems 
and big social networks could make this adjustment quite smoothly. People 
with major problems, however, could not. Besides the fact that they have 
various, often complex, problems to deal with, they frequently have few or no 
social networks to rely on. This in combination with the budget cuts makes it 
difficult for people in vulnerable situations to organise the support they need 
(Claassens et al., in press; Middendorp et al., 2020; Sanden et al., 2017). 


7.1.1 The power gap between citizens and policymaking 


Consequently, more and more people feel neither heard nor seen by the local 
government who became responsible for (youth) care from 2015 onwards. 
And indeed, where citizens can elect their politicians, policy is often written 
by policy makers who are not elected and who struggle to find a modus for 
co-designing and co-creating social policy with representatives of residents for 
whom they are writing the policy. 


The Dutch Scientific Board of Governmental Policy (2012) stated that policy 
makers often try to involve citizens in processes of social policymaking, but 
that the results of these efforts are disappointing (Knottnerus et al., 2012: p. 
12). There are plenty of initiatives, but we do not evaluate and learn from 
them. The authors further stated that initiatives lack a relationship with civic 
life. Also, citizens’ involvement has changed over time; they are no longer 
greatly involved after being invited by the government. Instead, they set up 
their own civic initiatives. The authors finally stated that ‘those who want 
to involve citizens, should think from their perspective’ (p. 13) and ‘should 
welcome civic initiatives, even if these do not smoothly fit in the perspective 
of policymakers themselves’ (p. 13). Co-designing and co-creating social 
policy with representatives of residents is therefore not something you can do 
overnight. It requires an infrastructure for representation, and a willingness 
among policy makers and citizens to deliberate different, sometimes conflicting, 
perspectives (Feringa, 2014). 
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7.1.2 COVID-19 


This power gap between citizens and policy makers became more apparent 
when the worldwide pandemic started in 2020. Many people got sick, people 
died, and daily life was disrupted. The Dutch government tried to guide their 
citizens through this crisis by putting the safety of elderly and vulnerable people 
first. For more than a year, national policy stated that citizens should work and 
study at home, they were not allowed to visit or invite friends and family at 
home, and most public spaces were closed. 


The government policies seem to focus on the urgent protection of public 
health by trying to limit the hospitalisation of citizens. However, this also 
comes at a cost: other aspects of human well-being are consequently neglected, 
which causes significant mental and health damage in other - non Covid-19 
related - fields. Almost three years after the onset of the pandemic we know 
that people, and especially young people, feel a lack of social engagement. 
Now more than ever, there is a need to listen to their stories and adjust social 
policy accordingly (e.g. Geels et al., 2021; GGD JJsselland, 2021; GGD Noord 
and Oost Gelderland, 2020; Henkens et al., 2020; RIVM, 2021; VNG, 2021). 


7.1.3 Convention on the rights of the child 


Having a say in decisions that affect one’s life is one of the fundamental rights 
in the United Nations Convention of the Rights of the Child (UN, 2021). More 
specifically, Article 12 states: 


‘States Parties shall assure to the child who is capable of forming his or her 
own views the right to express those views freely in all matters affecting the 
child, the views of the child being given due weight in accordance with the 
age and maturity of the child? 


Although the involvement of young people in social policymaking can take 
different forms - e.g. councils, panels, polls - most (local) governments 
and youth care organisations choose for the concept of councils (Feringa, 
2014). Many of these youth councils, however, struggle with the concept of 
representation. 


7.1.4 Lack of representation 
One of the most frequently heard criticisms relating to youth councils is 
that they do not result in representative advices for governments and other 


organisations (Feringa, 2014). Instead, advice often appears to be built around 
the personal interests of council members, which are mainly older boys and 
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girls. Helen Oliff states that ‘Contrary to their name, youth councils are mainly 
comprised of adults’ (Oliff, 2003: p. 47). She observed that the people in youth 
councils were frequently 23 years and older and had thereby outgrown the 
definition of youth that ends at 23 years in the humanities. 


Although young people, policy makers, and social professionals agree that 
policymaking requires a form of participation positioned high on the so-called 
participation ladders (e.g. Hart, 1992), they all use different definitions for the 
concept of representation. Most often they say that councils are representative 
if members resemble the people they represent in terms of gender, age, cultural 
and educational background (Feringa, 2014). 


7.2 Local youth councils within the municipality 


Before we look in more detail at the concept of representation, we will introduce 
the concept of local youth councils within Dutch municipalities. In 2014 
Feringa counted 123 active local youth councils in the Netherlands. For 89 of 
these councils she received further data. Based on these data the following was 
concluded. Most of these councils consist of 5 to 15 young people, aged 15 to 
20 years. Once a month they had council meetings under the supervision of a 
policy maker or social worker. Just a few councils had their own facilities, like 
a working space and IT. More often they used their own devices and meetings 
took place in the city hall. However, if they wanted to deliberate and collaborate 
outside the meetings, there was no room available and they met in cafés or 
their private homes. 


For 24 of these 123 councils, Feringa received more detailed data. Based 
on these data it was concluded that 766 young people participate in these 
councils. The number of boys and girls was almost equal, girls being slightly 
overrepresented. The average age was 15 to 25 years. Almost all of the young 
people participated in educational programmes: 65% secondary education, 
24% vocational education, 6% scientific education and 5% had a job. Two- 
thirds of them had a Dutch cultural background. 


7.2.1 Council A and Council B 


In order to clarify the concept of representation, two youth councils will be 
highlighted. Both are situated in a big city in the west of the Netherlands. The 
first youth council (Council A) started in 2006. Sixteen young people were 
participating, aged 17 to 25 years, and had various cultural backgrounds. Most 
of them were still busy with their educational programmes, while a few already 
had a job. Once a week they had council meetings under the supervision of 
a social worker, which took place at the city hall. This supervisor was also 
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responsible for the 115K euro the council received from the municipality for 
their activities. The young people themselves did not receive any financial 
compensation, and no meetings were organised with other young people living 
in the municipality. 


The second youth council started in 1997. This council was composed of three 
different committees: the founding board, the council board and constituents of 
the council. The council board (Council B) consisted of 8 young people, aged 
19 to 28 years, participating in secondary education, vocational education, 
and scientific education and who had various cultural backgrounds. Once a 
week they had an official meeting in their own rented building but they were 
also present throughout the week. They made the building their own, and it 
was similar to a youth base, including furniture, IT, office accessories and a 
ping pong table. They each received a monthly financial fee of 300 euros. The 
founding board was formed out of four Council B alumni, and held meetings 
once a month to monitor Council B. They were also responsible for the 
200K euro received annually from the municipality. There were also monthly 
meetings with the constituents of the council. Constituents were presidents 
of the youth department of political parties active within the municipality. 
These representatives received 20 euro for every meeting they attended. 


7.3 The concept of representation in Dutch 
municipalities 


Now that it is clear what local youth councils are, we can investigate the concept 
of representation. A very useful and broadly applied conceptual framework is 
the concept of representation presented by Hanna Fenichel Pitkin (Feringa, 
2014; Pitkin, 1967). She argues that there are various dimensions related 
to the concept of representation. She calls the totality of these dimensions 
‘substantive representation (standing for). Furthermore, she divides this total 
activity of representation into three dimensions: descriptive (looking after), 
formalistic (looking for) and symbolic (speaking for) (Figure 7.1). By using 
these dimensions she is not referring to status, rights, and obligations but to 
activities that members should execute in order to be a representative: 


‘But if we ask what they are to do, in what sense they might correctly be 
called representatives, it is not a matter of rights or obligations, of being 
a symbol or a descriptive sample. Their role, the reason for labelling their 
job as ‘representing’, is to speak for, act for, look after the interests of their 
respective groups (Pitkin, 1967: p. 166). 
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Figure 7.1. The concept of representation by Hanna Penichel Pitkin (1967). 


Feringa (2014) applied this concept of representation to 24 youth councils 
within Dutch municipalities. Based on this dataset she concludes that 
substantive representation cannot be applied to these 24 councils, including 
Council A and Council B. However, as shown below, the descriptive, formalistic 
and symbolic dimensions are applied. 


The descriptive dimension of representation refers to the degree to which 
members resemble the people they represent. This operationalisation of the 
concept representation is most often used by members themselves, as we read 
in Section 7.4. Pitkin, however, also states that this resemblance cannot be a 
fixed set of characteristics over time. Instead, how members should resemble 
constituents depends on the characteristics that are political relevant for 
reproduction at a specific point in time: 


‘In politics, too, representation as ‘standing for by resemblance, as being 
a copy of an original, is always a question of which characteristics are 
politically relevant for reproduction. In a general sense, we are very much 
aware that politically significant characteristics vary with time and place, 
and that the doctrines about them vary as well’ (1967: p. 87). 


From this point of view, Feringa (2014) concluded that members of youth 
councils in Dutch municipalities barely resemble the constituents in the given 
municipality. Most members are older, highly educated and have a Dutch 
cultural background. Therefore, they do not look after the diversity among 
young people living in municipalities. This is also the case for Council A and 
Council B. Although the diversity of education and cultural backgrounds is 
present, the scope of this variation does not resemble the scope among young 
people living in the two big municipalities. 


Pitkin’s second dimension of substantive representation is called ‘formalistic’ 
and refers to the manner in which members enter their post and are accountable 
to the people they represent. Therefore, the formalistic dimension is divided 
in two sub-dimensions. On the one hand, authorisation: the resources that are 
used by the constituents to authorise the members of a council, for instance 
elections, nomination, random selection. On the other hand, accountability: 
resources constituents use for holding members accountable, for instance 
public member meetings. 
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Feringa (2014) applied these two sub-dimensions to the 24 youth councils as 
well. The study shows that resources for authorisation are used sporadically by 
members. In situations where they are used, members organise job applications 
and constituents do not take part in this process. Most of the time, however, 
existing members recruit new members informally from their social networks. 
This also happened in Council A. 


Council B, however, resembled this dimension of representation. In this 
council, elections took place. Profiles were written by board members based 
on input coming from the monthly meetings with constituents. Afterwards, 
the job offer was disseminated through of Council B’s communication 
channels and the youth departments of political parties, and published in local 
newspapers. Council B was responsible for the job interviews. They selected 
suitable candidates that were presented as the constituents for election during 
the monthly meetings. 


Resources for accountability are also used very little within the 24 councils. 
Some councils organise public member meetings. In most of the councils, 
however, there is no contact between members and other young people they 
represent in a specific municipality. This also applied to Council A. 


This, however, was not the case for Council B. They held monthly meetings 
with constituents giving them the opportunity to monitor and question concept 
advices and activities of Council B. 


The third dimension of substantive representation refers to the reciprocity in 
the relationship between members and the people they represent: the symbolic 
dimension. Members should not only represent constituents in processes of 
policymaking but also give constituents the feeling that they are represented. 


‘Representing means being-believed-in or accepted-as a symbol of the 
nation by the represented, the people who make up the nation’ (Pitkin 
1967: p. 104). [...] The existence of representation is to be measured by 
the state of mind, the condition of satisfaction or belief, of certain people, 
be they the represented or the audience. This makes representation a kind 
of two-way correspondence it concerns the agreement prevailing between 
the ruler and ruled’ (Pitkin 1967: p. 106). 


However, Pitkin is not clear as to how reciprocity in the relationship between 
members and constituents should take place. Therefore, various questions 
remain unanswered in relation to this dimension. For instance, should young 
people living in a municipality be aware of the existence of a youth council? 
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Or is a more general feeling of being represented in society a concretisation of 
the symbolic dimension? And does this not require contact between members 
and constituents? 


Therefore, whether this dimension of representation is applicable to the 24 
youth councils in the study of Feringa (2014) remains unclear. Mainly because 
members of youth councils have no active relationship with the young people 
they represent in a municipality, other than their friends and classmates. Also, 
because constituents themselves were not included in the study. For Council 
B it should be noted that although they have direct contact with constituents, 
these constituents form a homogenous group, namely presidents of youth 
departments of political parties active in the municipality. This topic would 
therefore be interesting as a focus for future research. 


7.4 ‘Inside out’ and ‘outside in’ 


In Section 7.2 we illustrated that young people are given an opportunity to 
have a voice in social policymaking in compliance with the Convention on 
the Rights of the Child and specifically Article 12. Dutch municipalities, for 
instance, have chosen the structure of councils. Also, the national government 
collaborates with a national youth council. 


These councils - but also client councils, citizens councils, etc. - are part 
of scenarios in which citizens come from outside into the system of social 
policymaking. It is a construction that results in challenges related to the 
concept of representation, as we saw in Section 7.2. 


There is, however, another way to include people in processes of social 
policymaking; a way to collaborate, whereby citizens are not incorporated in 
the systems of policymaking, but policy makers look for connections with the 
living world of citizens. Policy makers who reach out. Who leave their office 
building or workspace at home, who go into the streets of the municipality they 
work for and talk to people on the streets and in public spaces. Although this 
is an unusual way of inviting people to have a voice in social policymaking - 
and it will result in challenges relating to representation as well - it is a shift 
we have to make if we want people to feel heard and seen again by their (local) 
governments. 
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7.4.1 Making a civic impact 


A decade ago, Knottnerus et al. (2012) showed us that civic engagement 
of citizens is not only visible via their formal participation, for instance by 
voting during elections or participating in councils. It is also seen in the civic 
participation in initiatives that citizens themselves have initiated. 


Therefore, making social policy is not something you can only do from behind 
a desk based on formal forms of participation. We can choose to do it like this, 
but it will then be difficult to create a relationship between the needs of people 
and the written policy. Consequently, we will miss out on opportunities to 
make a civic impact. Besides the fact that policy makers rarely belong to groups 
of citizens whose lives are affected by the written social policy, only citizens 
whose lives are affected by the written policy can be the judge of the impact of 
that policy on their lives. 


7.4.2 Transforming the practice of social policymaking 


This way of policymaking - ‘outside in’ and ‘inside out’ - will require a 
transformation in the public domain. A huge challenge because previous 
acquired norms for social policymaking will need to be adjusted. But not an 
impossible challenge if we pursue civic impact. 


Recently, one of the biggest governmental advisory boards - the council of 
public health and society (2021) - made a first step in this transition. They 
reached out to people and listened to their stories about living in severe poverty 
and about the life events that were empowering for them. They shared these 
stories with society as a whole by publishing them in open access forums and 
promoting them in national newspapers. This were also stories that can help 
policy makers to relate to life circumstances they are not confronted with in 
their private roles (e.g. family, friends, sport) but write social policy for in their 
professional role. 


The municipality of Eindhoven is also making progress in this transformation. 
Policy makers who were responsible for writing policy concerning womer’s 
shelters, but had no experience with this form of care in their personal lives, left 
their offices and visited various shelters. There they talked with the residents, 
and with social workers who worked with these women, and often with their 
children as well. They also spoke with ‘experts by experience’ i.e. women who 
had lived in these shelters at some point in their lives but had left them because 
the crisis situation they were in had been resolved. After listening to these 
life stories, the policy makers organised dialogue tables. For these tables they 
invited the ‘experts by experience’ and different professionals who were, by 
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virtue of their specific tasks and responsibilities, engaged at some point in the 
process of supporting women living in these shelters. Together they formulated 
the leading principles for the specific policy and monitored the writing process. 
This is a good example of co-designing and co-creation social policy inside-out 
and outside-in. 


7.5 Conclusions 


This chapter shows that young people having a voice in making social policy is a 
practice in line with the United Nation’s Convention of the Rights of the Child, 
Article 12 (United Nations, 2021). Governments (local and otherwise), but also 
childcare organisations, frequently opt for the construction of youth councils. 


These councils, however, often attract criticism because of the lack of 
representative advices they produce. This chapter illustrates how the concept 
of representation introduced by Pitkin (1967) can help solve this problem. 


Furthermore, a transformation is needed in the public domain when it comes 
to making social policy in order to make a civic impact. Not only should policy 
makers invite citizens to participate in the system of social policymaking, but 
they should also reach out to citizens. They should listen to their life stories 
and to what citizens perceive as empowering turning points. In addition, policy 
makers should start a dialogue with citizens about what the civic impact could 
be and how this can be achieved in any given situation. 
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Abstract 


Constitutions are legal constructs that codify human rights, among other 
things. In a constitution, we typically find normative minimum standards that 
regulates the relationship between a government and its citizens, and also the 
relationship between citizens. Constitutional provisions also offer exception 
clauses that may lead to a deviation from the minimum standard, mostly 
under very strict conditions. This is often done in the realisation that one 
right may stand in the way of implementing another: the issue of conflicting 
fundamental rights. A constitution therefore also mitigates between these 
rights, and should offer solutions for how to deal with situations in which 
there is a friction between such rights. In this chapter, we introduce several 
case studies in which the friction between fundamental rights is used to help 
those who do not feel heard or who feel underrepresented in exercising their 
fundamental human rights. We demonstrate how we can use storytelling 
and other creative methods to effectively establish a bottom-up approach in 
empowering these individuals, and enabling them to, for instance, make a 
living by using the constitutional friction to their benefit. We focus on three 
recent research initiatives in the Netherlands by social designers: the In Limbo 
Embassy, the Building Deposit, and the Image Depot. These initiatives have a 
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common goal: to improve the human right conditions of the underrepresented 
and marginalised. The constitutional friction is thereby used as a playground 
in which to experiment and explore. 


Key concepts 


> Constitutional friction is the result of conflicting fundamental rights. 

> An exception clause is a legal construct that allows deviation from a 
fundamental right under very strict conditions in order to balance 
conflicting fundamental rights. 

> Anillegally residing alien is a foreigner who is denied a residence permit 
and has exhausted all legal remedies. 

> A homeless young person is an individual without permanent housing 
in the 18-30 age group. 

> A social designer uses design methodologies to tackle or address 
complex human issues, while prioritising social issues. 


8.1 Constitutional friction as a playground for 
social designers 


Human rights represent a very diverse set of fundamental standards that we 
consider offer crucial minimum requirements in a society in order to lead a life 
with dignity. As we have seen in Chapter 2, human rights offer these minimum 
standards in various relationships. Above all, the relationship between citizens 
and their government, but also the relationship between citizens. One major 
challenge in realising human rights is that the exercise of one fundamental 
right can stand in the way of another. For instance, academic freedom and/or 
religious freedom can stand in the way of the right to equal treatment when 
a school system excludes certain groups in society on religious grounds. Or, 
the freedom of expression can stand in the way of the right to privacy when 
someone wants to publicise the personal details of someone else. To this end, it 
is common practice for constitutional norms to have exception clauses that can 
limit certain fundamental rights in order to balance various conflicting rights. 


Such constitutional friction usually leads to a grey area where conflicting 
human rights play a role. From a legal perspective, it is the court that will 
have a final say in such matters, and decide where to draw a line between the 
conflicting rights. 


From a social designer perspective, this grey area is in fact a very interesting 
playground in which to experiment and explore. Social design is a relatively 
young field, but it has many manifestations and practitioners. Social designers 
focus on complex social issues — often referred to as wicked issues - and try to 
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bring about changes in them using design methods. This is based on the 
awareness that they cannot solve the complex problem but can expose flaws in 
the system (Dorst, 2015). 


For example, in the Dutch Constitution social security is a fundamental right 
(Article 20). However, it is left to the discretion of the highest legislator how 
to organise this and set the rules for social allowances. Furthermore, social 
security is something to which only Dutch people are entitled, while social 
welfare in general is a matter that can be regulated by the highest legislator. In 
practice, this means that asylum seekers have certain entitlements prescribed 
by law, but these entitlements are not per se similar to those enjoyed by Dutch 
nationals. At the same time, freedom of speech is not restricted by any exception 
clause prior to its eventual expression. As we will see in the next section, the 
friction between the right to social security and the freedom of expression 
appears a rich playground for social designers, and led to the creation of the 
‘In Limbo’ Embassy. 


In this chapter therefore, the right to freedom of expression is used to 
facilitate bottom-up approaches that improve the human rights conditions 
of marginalised groups: the illegally residing alien (Section 8.2), the homeless 
youth (Section 8.3) and homeless people in general (Section 8.4). 


Case 8.1. The Aboriginal tent embassy. 


In 1972, the Australian Government refused to recognise the native titles of their 
First Nations people. Such rights are predominantly land rights that are founded 
in traditional (customary) law. The First Nations people did not feel heard or 
represented in the discussion about these land rights. In response, four First Nations 
people (Michael Anderson, Billy Craigie, Tony Coorey and Bertie Williams) decided 
to establish the ‘Aboriginal Tent Embassy, a beach umbrella planted in front of 
the House of Parliament. That single umbrella soon turned into a group of tents, 
housing protesters for First Nations people's rights, and became the embodiment 
of a permanent protest movement. While the goal of the protests changed over the 
years, the fundamental rights of First Nations people has always been the core issue. 
In various shapes or forms, the embassy evolved. On 26 January 2022, the Embassy 
celebrated its 50" birthday. 
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8.2 In limbo embassy 


In the Netherlands, the legal status, position, and entitlements of illegally 
residing aliens is the focus of much debate (for a detailed political and legal 
analysis, see: Van Dijk and Wernaart, 2019; Wernaart, 2013; Wernaart and Van 
der Meulen, 2017). In particular, the strict rules that apply when an asylum 
seeker has exhausted all legal remedies and is ordered to leave the country are 
the subject of a permanent discourse. Some find these rules inhumane since 
there is a very limited access to adequate means to sustain oneself. Others defend 
the position that such rules should encourage the illegally residing aliens to 
actually leave the country, as ordered, and discourage them from staying longer 
than necessary. In practice, the group of illegally residing aliens is a diverse 
group of individuals with different backgrounds, and differing motives for 
not leaving the country, despite their very limited access to adequate facilities. 


In 2014, a research project was undertaken on behalf of the Design Academy 
Eindhoven. The project was inspired by various interviews with members of 
an Amsterdam-based group called ‘we are here’: a group of illegally residing 
aliens in the Netherlands, who did not feel safe or equipped to move back to 
their home country, but were at the same time ordered to leave the Netherlands 
because they could not provide the required evidence that they met the criteria 
for a residence permit. 


From the initial interviews with the members of ‘we are here; four main issues 

arose in the field of representation and human rights. 

1. The members did not feel represented in the media when the political 
discourse on illegally residing aliens was covered. In the press, people talked 
about them but not with them. 

2. The members did not feel represented by the embassies of their home 
countries. Mostly, these embassies would represent governments that these 
individuals had fled from for various reasons. 

3. The members did not feel seen or heard in the neighbourhoods in which 
they stayed: there was hardly any interest among locals to interact with them 
or get acquainted with them, creating a feeling of isolation and exclusion. 

4. The members, due to their legal status, were not allowed to earn money 
(or do volunteer work) in the Netherlands, and had very limited access to 
fundamental basic needs. 


The Australian Tent Embassy (see Case 8.1) was an important source of 
inspiration that led to the establishment of a Dutch-based ‘In Limbo Embassy, 
reflecting the status of those whom it concerns. After all, according to the 
Cambridge dictionary, ‘in limbo’ means ‘an uncertain situation that you 
cannot control and in which there is no progress or improvement. A mobile 
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embassy was created that could cross the country. Members of ‘we are here’ 
were the ambassadors of their own embassy, and the mobile construction 
visited various festivals and other gatherings for about 1.5 year (period 2014- 
2016). Those who attended these festivals were able to enter the in limbo 
embassy and have a chat with a members of ‘we are here’, get acquainted, hear 
their stories and exchange thoughts. While in the Netherlands, illegally 
residing aliens are not allowed to work or do volunteer work, there are no 
restrictions to participating in the creation of artistic work. This, after all, is 
part of the freedom of expression, and such thoughts or opinions cannot be 
forbidden prior to the expression thereof. 


Article 7 of the Dutch Constitution reads: 


‘No one shall require prior permission to publish thoughts or opinions 
through the press, without prejudice to the responsibility of every person 
under the law, (freedom of expression); and: ‘No one shall be required to 
submit thoughts or opinions for prior approval in order to disseminate them 
by means other than those mentioned in the preceding paragraphs, without 
prejudice to the responsibility of every person under the law’ (freedom of 
the press). 


Therefore, the In Limbo Embassy was coined as an art project, in which the 
members of ‘we are here’ participated as actors, playing the role of ambassadors 
of their embassy. In cooperation with photographer Alexander Popelier, state 
portraits were made of the performing ambassadors. The woollen blanket is a 
feature that is typically seen on pictures in the media with stereotyped images 
of asylum seekers who sleep in poor conditions under this blanket. On the 
photos these blankets were now used as a symbol of power instead: a royal 
cloak (Figure 8.1). Among other things, the photographs could be sold as works 
of art. This way, using the freedom of expression as a way to circumvent the 
Dutch laws on the legal status of illegally residing aliens, they were able to use 
their voice and their expression as a way of earning some money to sustain 
themselves. 


8.3 Reconstruct your life: the building deposit 


The number of homeless young people in the Netherlands (18-30 years old) 
has tripled in ten years from 4,000 in 2009 to 12,600 in 2018 (CBS, 2019). These 
young people often have to manage without the (financial) support of parents. 
Many of them come from youth care (60%). Furthermore, the transition from 
one system to another, e.g. from practical education to special education, or 
the transition from high school to college, is a vulnerable moment in which 
young people may lose their way in society and find themselves in a downward 


121 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


Manon van Hoeckel, Bart F.W. Wernaart and Danielle J.A.M. Arets 


financial insecurity 


122 


Figure 8.1. The In Limbo embassy. 


spiral. These youngsters in particular find it difficult to organise their own 
social security, and struggle - almost universally - with financial insecurity 
(Van Waveren and Bouterse, 2019). 


One particular challenge is the financial status of young people in the 18-21 age 
group. In the Netherlands, parents have a (financial) duty of care towards their 


children up to the age of 21. As the Dutch Civil Code stipulates (Article 1:395a): 


1. Parents are obliged to provide for maintenance and education of their 
adult children who have not yet reached the age of 21 years. 
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2. A step-parent is only during his marriage or registered partnership 
obliged towards the adult children of his spouse or registered partner to 
provide for the costs referred to in the preceding paragraph, until these 
children have reached the age of 21 years, and only insofar as these children 
are actually a member of his family. 


At the same time, individuals are considered ‘adult’ at the age of 18 years 
(Article 1:233 Dutch Civil Code): 


‘Minors are persons who have not yet reached the age of eighteen years and 
who are not married or registered as a partner in a registered partnership, 
nor have been married or registered as a partner in a registered partnership 
and who have not been declared of age pursuant to Article 1:253ha. 


All this must be considered in the context of the Dutch view of who is primarily 
responsible for social benefits. There is a great reluctance to recognise individual 
rights to social benefits for minors: if there are benefits, the parents should be 
the beneficiary, not the individual child. For instance, the Netherlands made a 
reservation to Article 26 of the Convention of the Rights of the Child (see also 
Wernaart, 2013), stipulating: 


“The Kingdom of the Netherlands accepts the provisions of article 26 of 
the Convention with the reservation that these provisions shall not imply 
an independent entitlement of children to social security, including social 
insurance. 


So, while on your own at age 18, parents have a financial duty up to the age 
of 21. Therefore, social benefits for young people aged 18-21 years are rather 
limited, and usually not more than € 253.17 per month. This can be challenging 
for those who have lost contact with their parents, and have for whatever reason 
ended up homeless. The limited allowance is simply inadequate for taking care 
of oneself, let alone paying tuition fees and building a career. 


In 2019, a research project was launched in partnership with a Dutch foundation 
for homeless youth (Stichting Zwerfjongeren Nederland, SZN). In a café setting 
visitors could experience what it would feel like to be living on a very limited 
income. In this place, interaction was stimulated with the homeless young 
people, and following a co-design framework, solutions were developed to help 
these homeless young people get out of their situation. One of the solutions that 
emerged from this initiative was the creation of a so-called Building Deposit. 
An experiment in which homeless young people would receive a monthly 
allowance of 1050 euro, without any rules or restrictions: the youngsters where 
simply entrusted with the monthly sum of money, in the expectation that they 
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would know best how to use it to get out of their situation of homelessness. 
The central idea is that these young people can break their negative cycle if 
they are treated equally, and given equal opportunities, like their peers. This 
way, they can focus on a college degree, a (part-time) job or taking care of their 
own living space. 


The Building Deposit was launched in 2019 in the Netherlands as a small-scale 
designer’s project involving five young beneficiaries, and was later expanded. 
An important feature of this project was that the funding was arranged beyond 
the embedded structure of legal social benefits, instead coming from various 
benefactors. In a later stage of the project, these benefactors included different 
municipalities. In other words, the system of social benefits was circumvented 
by funding a designer’s project. The available financing was free from any 
embedded legal restrictions, and could be used to provide the involved 
beneficiaries with an unconditional monthly allowance. 


Analysis (Van Steenbergen, 2019) shows that in particular the ‘financial peace’ 
created by the funding positively influenced the circumstances of the young 
people involved. At the same time, it is not a panacea: the scars that lie at the 
root of homelessness cannot be washed away with financial means only. The 
experiment shows however that financial peace can make an important 
difference in the lives of homeless young people, whereby they are no longer 
in a permanent survival modus, but actually find the time and means to think 
about how to lead their lives, and reflect on what is required to move forward. 
The project gained quite a lot of media attention, and received generally 
positive critiques (e.g. De Jonge, 2021; Hoekstra, 2021a; Oostveen, 2020). At 
the same time, the project was challenged by the central government (Ministry 
of Social Affairs and Employment) due to the fact that the monthly income 
was generated through a subsidy and not a social allowance (Hoekstra, 2021b). 
The rules and responsibilities concerning social allowances are mainly 
regulated in the so-called ‘Participation Act. By engaging in the subsidy 
approach, the involved municipalities might have overstepped their 
competencies entrusted to them by this Participation Act by upholding a 
different income policy regarding the beneficiaries concerned. In 2022, the 
minister involved decided that the project was not in violation of the 
Participation Act, and encouraged its continuation (De Jonge, 2022). Later 
that year, the Dutch parliament adopted a motion: 


‘noting that there are various pilots with integrated services such as the 
Bouwdepot in Eindhoven, where vulnerable young people with problems in 
multiple life areas work in an innovative way for a stable future; whereas this 
approach appears to be successful in supporting young people in building a 
future; is of the opinion that the current frameworks of the Participation Act 
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offer insufficient possibilities for realising such innovative approaches; calls 
on the government to involve the lessons learned from the ongoing pilots 
such as the Bouwdepot in the further exploration of the Participation Act 
before the summer of 2022...” 


8.4 Picture the homeless 


A spin-off of the Building Deposit (discussed in the previous section) was the 
Image Depot. In executing the Building Deposit, the researchers noticed that 
there was another issue that urgently needed attention: each time homeless 
youngsters were portrayed in the media, the press made use of a limited 
collection of rather depressing images. These images portrayed a miserable 
looking middle-aged person in a grey and cold environment. The constant usage 
of similar images led to a negative and stigmatising portrayal of young homeless 
people in press releases (Arets, et al, 2022). These were, above all, images that 
did not reflect how homeless people would see themselves (Van Steenbergen, 
2020). The harm done by such stigmatisation cannot be underestimated (Gaetz, 
2014): it maintains stereotyped images of homeless people that constantly 
use alcohol and drugs, are poorly dressed and per definition suffering from 
depression. That does not do justice to the actual lives of homeless people. 
In addition, the images do not do justice to the changing demographics 
surrounding homelessness. In recent years, an increasing number of young 
people, women and immigrants have become homeless. Yet the image banks 
still show mostly middle-aged men. 


To this end, the Image Depot (in Dutch ‘Beelddepot’) was founded. In 
cooperation with the readership, journalists and design researchers investigated 
the depiction of homelessness in Dutch newspapers and image banks. This 
showed that newspapers have started to report more constructively on these 
issues in recent years. Whereas in the 1990s terms such as ‘cripple’ were still 
used, and homelessness was often associated with drug problems, nowadays 
people with a housing problem are mentioned more often. However, the image 
banks have not changed their representation of homelessness over time (Arets 
et al., 2022). 


49 Freely translated from: Dutch Parliamentary Documents, 2021-2022, 34352, House of 
Representatives (Second Chamber), no. 238. Original text in Dutch: ‘constaterende dat er 
verschillende pilots met integrale dienstverlening lopen, zoals het Bouwdepot in Eindhoven, 
waarin kwetsbare jongeren met problemen op meerdere leefgebieden op een innovatieve wijze 
werken aan een stabiele toekomst; overwegende dat deze aanpak succesvol lijkt in het ondersteunen 
van jongeren bij het opbouwen van een toekomst; van mening dat de huidige kaders van de 
Participatiewet onvoldoende ruimte bieden om vernieuwende aanpakken te realiseren; verzoekt 
de regering de lessen van de lopende pilots zoals het Bouwdepot te betrekken bij de verkenning 
van de Participatiewet die voor de zomer van 2022 plaatsvindt... 
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Experience experts — (8 former homeless young adults), designers and press 
photographers designed new images that paint a diverse and more positive 
picture of homeless people (see also Figure 8.2). The images were then 
presented to the Secretary of State and 14 aldermen from the Homelessness 
Action Programme. Also, the images were incorporated in journalistic image 
databases and in communication strategies of policy and care professionals. 
The hope and expectation is that when this image depot is widely used by the 
press, the stigmatising effects of the one-sided portrayal of homeless people will 
be reduced, which may in turn have a positive effect not only on the general 
perception of homelessness, but also on the self-image of homeless people 
(Van der Kolk et al., 2021). 


8.5 Concluding remarks 


In this chapter, we argued that the legal grey area between conflicting human 
rights can offer a fruitful playground for social designers and researchers to 
initiate bottom-up approaches that can improve the human rights situation of 
underrepresented groups in a society. In particular the freedom of expression 
can be used to circumvent top-down mechanisms that lead to the exclusion 
or harm of minorities. 


In the case of the In Limbo Embassy, freedom of expression was used to challenge 
the way the Dutch government made use of their margin of discretion (Article 
20 Constitution) regarding the legal status of illegally residing asylum seekers. 
In the case of the Building Deposit, freedom of expression was used to challenge 
the same margin of discretion, but now applied to homeless young people that 
fell between two stools: due to their age (18-21 years) they had no direct social 
benefit entitlements because of parental responsibility, but were at the same 
time expected to take care of themselves as a result of their adult status. Both 
cases focus primarily on the vertical relationship between the individual and 
the government. The image depot is a slightly different case: here freedom of 
expression is used to challenge the way private undertakings (the press) make 
use of their freedom of expression — a horizontal relationship, that is (Table 8.1). 


Social designers can play an important role in public human rights discourse 
by using their experiments as action-based bottom-up human rights concepts. 
By using various creative communication forms such as storytelling and 
photography, their visualisation can open a new discourse in which the 
underrepresented have a meaningful voice. 
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Figure 8.2. (A) a stigmatising image that is frequently used in the press; (B) a more positive image that is uploaded 
the image depot. 
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Table 8.1. An overview of the projects discussed in this chapter, the horizontal or vertical relationship, involved 


fundamental right(s), represented minority and developed designer solution. 


Project Relationship Involved fundamental rights Involved minority Social designer-solution 

In Limbo Embassy Vertical Right to social security and Illegally residing aliens _— Storytelling and 
freedom of speech photography 

Building deposit Vertical Right to social security and Homeless young people Funding 


Image depot 
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freedom of speech 


Horizontal Freedom of speech Homeless general Photography 
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Abstract 


This chapter traces the common history and present of the dialogue between 
human rights and design. Both fields of work share a common drive - to make 
things better for a specific group of people. Documents such as the Universal 
Declaration of Human Rights summarise a set of human rights agreed upon by 
the international community. Through four historic cases, Section 9.2 traces the 
mechanisms through which human rights and design practice have developed 
in parallel. Historically, the manifestation of specific human rights — such as 
citizen rights, the right to education, women's rights and children’s rights — has 
often been accompanied by the articulation of a design question or a spatial 
typology - such as the city, the school, the modern kitchen and the playground. 
The common present is articulated through a reflection on five examples from 
the practice of Foundation We Are. Section 9.3 illustrates how the historically 
observed mechanisms of the development of educational systems and buildings 
are still very much in place, and offer a chance to rethink schools and education 
in a more inclusive way. Section 9.4 builds on that and shows specifically what 
possibilities there are in social design practice - addressing issues such as 
representation, civil society, dignity, and participation. One thing is certain, 
the fields of human rights and design are fluid and evolve in response to the 
needs and challenges people face in every time period. The urge to make things 
better, or at least less bad, is perhaps at the root of this positive trend. 


Key concepts 
> Pilot project, in the practice of Foundation We Are, designates a 
short-term project that has been set up to test an innovative process 


of working between two disciplines that normally have little contact 
with each other. See the We Are Human rights project for an example. 
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> Building typology, in architecture and urban design, designates the 
categories of buildings based both on their layout in plan, and in the 
specific function for which this layout has been developed. The specific 
design would be based on this common type but would still be adapted 
to the size of community and topographic conditions. Examples of 
familiar typologies are monasteries, palaces, and train stations. 

> Research design entails the creation of a physical or conceptual 
framework from which specific forms of knowledge and information 
can be extracted. 


9.1 The urge to make things better 


There is an inherent similarity between the occupation of designers and 
human rights’ defenders (see also Chapter 7). In both fields of work, there is 
an embedded intention to make things better for a specific group of people. 
This intention can be motivated by a critique of societal structures and/or their 
effects. Both activities are driven by the conviction that one has the agency to 
bring about change, and to improve the conditions and well-being of people. 
That change can focus on the institutions, environments, or representation. 
This is one of the observations that came out of the We Are Human Rights 
(WAHR) pilot project (see Case 9.1). 


Case 9.1. We are human rights (WAHR) pilot project. 


The We Are Human Rights pilot project took place in 2018 through the partnership 
between Foundation We Are and the Hague’s Foundation Justice & Peace. It was set 
up as a collaborative experiment in which, for the duration of three months, seven 
designers worked with seven human rights’ defenders (HRDs). The goal of the pilot 
was to explore how design might support the field of human rights, as well as how 
design practices react or adapt to this unusual context. The concrete outcomes of 
this collaboration are seven projects, an exhibition, visualised in Figure 9.1, with an 
audio tour, as well as a publication that was made as a catalogue of the outcomes 


and a reflection on the process and outcomes. 


We take the WAHR pilot project as a point of departure, in particular how 
it is read, understood, and applied, and what agency design might have to 
continue contributing to improving the human condition. Much of what will be 
discussed in this chapter draws on this experience, and the findings it brought. 
The aim of this chapter is to frame a nuanced perspective on the historic 
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Figure 9.1. Audio exhibition of We Are Human Rights, an experimental collaboration, in 


partnership with Foundation Justice & Peace, supported by the Creative Industries Fund, 
2018. 


relationship and parallels in the development of human rights discourses and 
design practices, as well as to bring to light what human rights mean when they 
are applied in the foundation's design practice (see also Case 9.2). 


Case 9.2. Universal declaration of human rights (UDHR) as design principles. 


In our preparation and development of the WAHR pilot, we read and re-read 
the Universal Declaration of Human Rights. How does a designer or an architect 
read the Universal Declaration of Human Rights? The notion of human rights is 
captured and communicated in a declaration such as the Universal declaration of 
1948. When a designer reads this document, they might imagine products such as 
affordable housing, ergonomic furniture, or refillable water bottles. But they might 
also interpret that there is a need for a process — such as a production process or 
user experience or even an exhibition or an educational book. Reading the articles 
and the rights associated with them, tends to bring concrete examples to mind, of 
how to ensure, provide and enable the enjoyment of such rights. Over the years this 
document developed and was edited. Other international organisations, such as the 
EU, also have a human rights declaration of their own. 
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9.2 A brief timeline of the encounters of human 
rights and design disciplines 


Although the WAHR pilot project was a collaborative experiment that is unique 
in its setup, it is by no means the first encounter between the fields of design 
and human rights. Throughout time, and through constitutions, charters and 
declarations, citizen and human rights have been developed to provide clarity 
and comfort to people. However, the granting of a given right on paper does 
not guarantee people’s access to it. Law on its own cannot provide access to 
shelter or education. What is needed are the physical means to enjoy the right. 
The following historic examples illustrate how this has taken place at different 
spatial scales - the city, the building type, the room, the playground. 


9.2.1 City design and citizenship 


The creation of common and enforceable legal, urban, and economic 
frameworks seems to be the mark of a civilised society and has been so for 
centuries. Collective living both enabled and required the invention of these 
three. Prolonged settlement in the same geographic area meant multiple 
generations of a family would live on the same plot of land, creating the 
possibility to build, expand and develop their lifestyle, relationships and living 
conditions. In the open countryside, and in a community with a relatively small 
population, the only limits to this process are the physical capability of the 
family members and the availability of building materials in the surrounding 
landscape. With the accumulation of families, a larger community can grow 
to form a village, a town and eventually a city. 


Perhaps every architect and planner’s education includes the history of 
buildings and cities as structures that have been created to represent and enable 
the societal values of their time. The history of cities in particular seems to 
come down to two types - organically developed settlements, and planned 
settlements with a geometric layout. The organic pattern of medieval town 
fabric is the result of day-to-day interaction and organic development around 
a set of landmarks, such as a castle or a cathedral. The grid plan is quite the 
opposite. Particularly when we study and teach Greek and Roman examples, the 
culture, laws and economies are always referenced as crucial in the formation 
of the urban structure. Plot division and urban design were instrumental in 
bringing into practice a certain definition of citizenship, and the right to own 
property and receive inheritance was one means to stabilise that. The earliest 
example that illustrates this is the plan for an ideal city drawn by Hippodamus 
of Miletus, 5‘ century BC. The grid of streets defines rectangular urban blocks, 
which are subdivided into equal residential plots, each of them with a front to 
the street and a single entrance. Within its walls, the home is divided into areas 
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for the members of the household. The notion of collective civilised living and 
its accompanying laws and rules thus found its expression in this urban form. 
While the grid as a method pre-existed this plan, Hippodamus’ theorisation of 
the grid was accompanied by a close reading of the constitution along with a 
definition of what types of citizens would be intended to inhabit the different 
parts of the grid - the artisans, the husbandmen and the armed defenders 
of the state. Similarly, the land was divided into three parts - the sacred, the 
public and the private domains (Jowett, 2012: 46-50). Delving deeper and more 
critically into this discourse and its practice is beyond the scope of this article, 
but this common history of the city and its politics is no less apparent than in 
Aristotle's eponymous book, or perhaps in Benjamin Jowett’s translation, The 
Politics of Aristotle, Vol. 1, from 1885. 


The very design of the Greek city furnished citizens with further rights, such 
as participation in politics. Furthermore, the specific definition of who falls 
into the category of citizens has informed the design of the city. The definition 
of citizen used at the time was a free man born in the city to a father who was 
also a citizen, not a slave, and owned property. Everyone else was excluded. The 
concept of family in ancient Greece was a biological one. In this way the notion 
of citizen is practically dependent on the concept of city. In practice, the right 
to own property, which was attached to the right of citizenship, was enabled 
by the design of the city. The notion of the ideal city is utopian in nature; it is 
idealistic, and perhaps most closely represents the conundrum we face with 
human rights and their universality. This historical example is a reminder of 
another struggle with human rights - that if they are to be guaranteed, then it 
is often done for the benefit of a certain group of people, and to the detriment 
of another. 


9.2.2 School architecture and education 


For a long time, education was preserved for the children of elite and wealthy 
families. While monasteries and clerical institutions offered their form of 
education spaces and served as the first spatial models, these were not offering 
the educational methods needed in the industrial city of a democratic state. 
The need for modern school buildings came not much later than the rise of 
the industrial city. In the 19" century, across Europe, the growing population 
of industrial cities, as well as the rise of democracy, meant that every citizen 
had to be able to read and write. The focus was initially on the creation of 
educational systems that would enable that. The question of school buildings 
and their qualities was only secondary to that. But it was nonetheless essential 
in enabling these educational systems in practice. In 1874, Edward Robert 
Robson, an architect with a professional connection to the School Board for 
London, completed the book ‘School architecture. being practical remarks on 
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the planning, designing, building, and furnishing of school-houses’ As he 
would write in the preface, it was a much-needed study into the design and 
arrangement of school buildings and classrooms, a building type that had been 
neglected by architects up to that point. Robson, and many of his contemporaries, 
argued that because of their vital role in a democratic society, school buildings 
should be designed to enable and represent this new institution (Robson, 1972 
[1874]: 2-25). This had the purpose of reinforcing education in the eye of the 
public. Furthermore, it was not to be merely representative but an instrument 
of this institution. Robson surveyed the international state-of-the-art of school 
design and collected and compared the lessons and practices of what constitutes 
a good school building. He emphasised that school buildings should be 
designed for the convenience of both teachers and students: 


“The attention of all who are charged with the instruction of the young, 
whether their establishments be public or private, cannot be too earnestly 
directed to the connection between good schools and good school-houses, 
and to the great principle that, to make an edifice good for school purposes, 
it should be really built for children and their teachers. (Robson, 1972 
[1874]: 3) 


Equally, educational buildings should be designed with a good understanding 
of the educational methods and process. 


The access to good education is not a given, and neither are good school 
buildings. But what can be learned from the history of the school building 
typology is that the search for providing access to education to everyone, as 
well as the improvement of educational processes goes hand in hand with 
the design of the physical spaces where this can take place in practice. Over 
time school buildings have been modelled on factories, pavilions, and public 
buildings; they have been conceptualised as a multi-storey or single-storey 
building, offering access to the outdoors and autonomy to the students. Each 
type was designed with a specific educational method in mind. Each method 
and space were defined with a particular view on the role of citizens and 
their developmental needs and with a specific view of what it means to thrive 
in that society. For instance, some were modelled on the factory, with the 
intention to produce members of society that would have a basic capacity 
to participate in a democratic society and be relatively obedient. Because of 
their vital role for a civilised society, school buildings and systems have been 
subject to continuous development and criticism. This criticism was initially 
rather practical - concerning discipline, scalability, and hygiene of education. 
Over time, the educational system and buildings have evolved to become more 
attuned to the needs of children and teachers. Further still, questions arose as to 
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what kind of citizens the school building and system were creating. The design 
of appropriate layouts and buildings has accompanied each of these steps. The 
right to education cannot exist in practice without the architecture of schools. 


9.2.3 Domestic space design and equality of labour 


In Europe and North America the movement for women’s rights began as early 
as the turn of the century. Nothing less than the right to vote was at stake. In 
Germany demonstrations for women's suffrage began in 1910 and success came 
in 1919 with Article 109 of the Weimar constitution stating that men and 
women have the same fundamental rights and duties as citizens, including the 
right to vote and hold office. Over the next few years, women’s participation in 
politics and access to the labour market would grow steadily. This is one of the 
conditions that would enable the invention of the Frankfurt kitchen. In the 
aftermath of World War I, many cities experienced a housing shortage. This 
was the case for Frankfurt, as a result of which Ernst May, chief architect of the 
city, led several suburban housing projects. The apartment as a single-family 
dwelling space was at the height of its development. Characteristically for this 
period, domestic life was rationalised and divided into functions, each of which 
would have its room. That was the second necessary condition, for the 
formation of the kitchen as a separate space. 


In 1926, Margarete Schiitte-Lihotzky designed the Frankfurt kitchen, originally 
for the Romerstadt development project in Frankfurt. It was the first fully fitted 
mass-produced built-in kitchen, and its size was about 5.5 m?. Cupboards 
held all tools and facilities the housewife needed for her work, ranging from 
food preparation and storage to ironing. As inventive as the design is, what is 
important is the design process as well. Lihotzky, who admitted she did not 
cook, so housework was foreign to her, interviewed numerous housewives, 
observed their flow of work, and recorded it with motion images. As Julia Fiore 
writes in MoMAs article about the Frankfurt Kitchen - ‘At how many other 
points in history were women consulted on the issues that would intimately 
affect their lives?’ (Fiore, 2020). 


The availability of a designed solution in combination with its practical 
applicability heralded a new era in the lives of women. Once the kitchen was 
designed and a solution for alleviating the burden of domestic labour was 
practicable, the regulatory organs followed suit at an institutional level. “The 
result was that, from 1926 to 1930, no municipal apartment could be built 
without the Frankfurt Kitchen’ (Schiitte Lihotzky, 1980-1990). There is an 
intrinsic relationship between the design of the environment and conditions of 
labour and the perceived value and practical efficiency thereof. In this way the 
creation of the kitchen validated and elevated the domestic labour of women, 
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while reducing the time it required. In practice, the design of the kitchen in 
this form and style has done much to make certain rights practically available 
to women. 


“The problem of rationalising the housewife’s work is equally important to 
all classes of society. Both middle-class women, who often work without 
any help in their homes, and working-class women, who often have to 
work in other jobs, are overworked to the point that their stress is bound 
to have serious consequences for public health at large’ (Schiitte-Lihotzky, 
1927: 120). 


In many ways the reading of human rights that designers and architects of the 
early twentieth century worked with was predominantly materialistic. Possibly 
Karl Marx’s reading of the world has impacted that. If someone spends all their 
time addressing questions of income and sustenance, then how much time and 
energy would they have to even think about anything else? As this case shows, 
the impact of the design was both the level of representation of the labour of 
women, and the practical means to facilitate it, so they would have the time 
needed to participate in the political, cultural and social life of the country. 


9.2.4 Playground design and children’s rights, and the right to 
play 


In his book The Playgrounds and the City (2002), Aldo van Eyck, a Dutch 
architect, wrote the following - ‘If they are not meant for children, they are not 
meant for citizens either. If they are not meant for citizens - ourselves — they 
are not cities’ (Van Eyck et al., 2002). This expressed his view on what the city 
should be, as well as on what citizenship entails. In post-war Amsterdam, 
playgrounds were scarce, and existed in the form of supervised closed-off areas 
accessible through membership. The very notion of the right to play, and the 
public playground did not exist. That would change on the initiative of Jakoba 
Mulder, who was second in command at the Public Works Department at the 
municipality of Amsterdam. In 1947, Aldo van Eyck was commissioned by 
Mulder to design the first public playground; it was an experiment that proved 
successful. Thus, from then until 1978 he would design around 700 public 
playgrounds for Amsterdam. The aim was to provide each neighbourhood with 
at least one public playground. This created space within the city exclusively 
for children, a space they could own and enjoy, a space to express themselves 
and interact with their peers. While this might seem a trivial matter in 
21%'-century society, it represented an enormous change in thinking to that of 
the 1940s. The pre-existence of private playgrounds was necessary for society 
to recognise the fundamental necessity for play, and to elevate that to a right 
of all children. In this sense, it is a pre-existing design that at the time made 
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visible which new rights should be granted. The right to play is an essential 
right of children and designing the spaces for that was perhaps the sole means 
to enable the conception and the access to that right. 


As society and its values develop, the fields of human rights and the design 
disciplines are in continuous dialogue with each other. Implementing the right 
to play in practice highlights the fact that this should be a basic right, and as 
soon as a right is defined, a design assignment can be shaped. How can safety 
be a basic human right, if it has never been experienced by anyone before? 
There seems to be a necessary pre-existence of the condition before it can be 
elevated to a right. This correlation is not just a way of interpreting historic 
examples. The next section exemplifies how this can offer opportunities in the 
present, for the continuous development of human rights in practice. 


9.3 A common present 


The four examples discussed in the previous section form a brief overview 
of the common history of the design disciplines and the implementation of 
human rights by illustrating some of the mechanisms through which they 
have interacted at a variety of scales, historically. Except for the representation 
and symbolism of the composition, form, or material, the creative professions 
have contributed to human rights almost exclusively through material means 
and the physical environment. Creating the physical spaces, structures and 
tools is what guaranteed that those rights could become accessible in practice. 
The correlation between human rights and the role of design in discovering 
and implementing them can be seen in present practice as well. Specifically, 
in the domain of social design and spatial design. Section 9.2.2 illustrated the 
correlation between the right to education and the articulation of good school 
building design in the 19" century. This parallel between the spatial layout and 
the education system still exists today, and offers a way to find an answer to 
the question: What does a good and inclusive educational environment look 
like today? (see Case 9.3). 


Social design seems to be an approach that has much to offer for the continuous 
and lasting improvement of human dignity and well-being. At least in the 
context in which Foundation We Are operates, these methods are more attuned 
to addressing non-material human rights. Issues of participation, inclusion, 
visibility, and equality are essentially emergent properties of the societal 
systems we live with and within. Collaborating with experts in the social field 
where change is needed is a central aspect of how social design works. When 
designers take the role of a facilitator or consultant, their contribution is often 
clearer and more effective. Such projects are built on the expertise and agency 
of the collaborating partner, while also benefitting from the sensitivity and 
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methods of designers to find new approaches and operational set-ups. The 
outcome of such design assignments can be tools, systems, or strategies for 
participation, framing and reframing of societal narratives to include broader 
groups (see for instance Case 9.3). 


Case 9.3. Reconstructing the classroom. 


A helpful example to illustrate this type of practice is a series of workshops developed 
for a coalition of Dutch organisations that came together to improve the accessibility 
and inclusivity of primary and secondary education. The aim of the workshop was 
to support the NGOs in reaching their goal to reduce drop-out rates. The brief was 
to enable a group of 100 stakeholders to rethink their roles and the existing system. 
The design was in the form of a game that included a dialogue structure, role division 
and agency, and offered the possibility of adding or revealing new information over 
time. It incorporated the freedom for experimentation of a game set-up, while being 
based on real-life experiences and events. 


Reconstructing the Classroom was by nature a multidisciplinary project, combining 
expertise in architecture. As seen in Figure 9.2, the workshop invited the participants 
to ‘play’ with the classroom set-up from the perspective of their role: social design, 
the division of roles and stakeholder perspectives; game design, the definition 
of rules of interaction that can help the participants immerse into their role and 
its motivations and agency; and education, by using real cases and framing the 
challenges that would emerge by-design in the conversation. 


Figure 9.2. ‘Reconstructing the classroom’, workshop, commissioned by Lansbrekers, 
June, 2019. 
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In the Universal Declaration of Human Rights (UDHR), access to education is an 
essential human right for all children, and it should be provided in a way that is 
open to their individual needs and preferences. The stakeholders — parents, teachers, 
school principals and students - each have a specific role and agency within the 
system, and they often take that for granted. Similarly, the classroom set-up and 
the organisation of the school building has been taken for granted. Through the 
workshop the participants were able to borrow situations and methods from other 
architectural spaces, such as the museum and the stadium. What happens if the 
classroom were more like a museum, where everyone can follow their own route at 
their own pace? What happens if the passion and intensity of attention found in a 
stadium could be imported into the classroom? What means exist to recreate these 
experiences with the traditional furniture of the classroom? These are some of the 


questions that the workshop participants were able to explore with each other. 


There are two ways in which the notion of human rights plays a role in this project. 
Literally, it is in the theme and aim of the design brief - to make education more 
inclusive and accessible. Structurally, the attitude embedded in the workshop is set 
up to remind participants that the right to education, the problems of the students, 
the set-up of spaces, and the roles of the stakeholders should not be taken for granted. 
The focus shifts away from the limitations of everyday life and onto ensuring access 
to these rights. New possibilities for change become tangible and visible at a scale 
model of 1:10. The dialogue of stakeholders transforms when the rigidity of the 
given role, space or hierarchy begins to collapse, and it becomes thinkable to find 
new paths to change. 


9.4. Human rights in design practice 


In this section we will discuss four examples from the practice of the social 
designers collective Foundation We Are, based in Eindhoven (the Netherlands), 
which show some of the ways to apply human rights in design. The Foundation 
emerged around a collaborative experiment that paired seven designers with 
seven human rights’ defenders (more on this under the subtitle Collaboration: 
We Are Human Rights). From its inception the collective has had a focus on 
human rights and has set out to support experts that work towards bringing 
these to everyday life. In parallel, this awareness has also affected how the 
working methods and design briefs of the foundation have been shaped. 
Notions of dignity, inclusivity, and accessibility have been central in what 
the design aims to achieve, but also in how it is achieved and presented to 
the audience. For instance, the Foundation is committed to make all of its 
exhibitions accessible to people with visual impairment, through audio tours, 
and people with mobility limitations, by designing the routing and ramps that 
can support that. 
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Since its inception in January 2018, the foundation has produced work within 
these four categories - storytelling, engagement, collaboration, and research. In 
each of them, the collective has embedded human rights either thematically or 
structurally. Storytelling design encompasses the building of a narrative, based 
on existing knowledge and information. Engagement design deals with the 
creation of meaningful and effective ways for the audience to interact with and 
contribute to the project or initiative. Collaboration design means the set-up 
of a partnership based on common goals and structure, so that the project 
or initiative can benefit the most from the cross-over of design and other 
disciplines. Research design entails the creation of a physical or conceptual 
framework from which specific forms of knowledge and information can be 
extracted. The following examples represent each of the four ways in which the 
foundation works and go deeper into the considerations and methods involved 
in the project, as well as the role human rights have played in them. 


9.4.1 Storytelling: | defend rights / Yo defiendo derechos 


When working on storytelling in the context of human rights issues, the 
challenge is to maintain the dignity of everyone involved - the human rights 
defenders (HRDs), the victims, the audience, and even the perpetrator. Even 
though with human rights issues, there is often a victim and a perpetrator, 
the foundation believes that the focus should be on sharing the inspiring 
stories and motivation of the HRDs, and not on emphasising the crimes of the 
perpetrator or the ensuing guilt and powerlessness in the audience. Simply, 
the aim has been to celebrate human strength and to invite the audience into 
a story about perseverance, resilience, and overcoming struggles. Figure 9.3 
visualises one of the five stories of human rights defenders that were presented 
in the ‘I defend rights’ (Yo defiendo derechos) exhibition in 2021. This story 
was about inequality, an experience made tangible by inviting the visitors to 
share one common ‘hat’ and under it three chairs of differing heights (Case 9.4). 


The second challenge of the I defend rights exhibition was in giving the 
physical set-up an appropriate and culturally sensitive form. The setting in 
which the visitors would listen to each of the scenarios was designed to serve 
as a metaphorical representation of the story. For this the designers took on 
the phrase of ‘wearing someone’s hat’ as a moniker of expressing empathy. 
For the scenario on inequality, this was done by hanging a three-person hat 
above three chairs of different heights. As the scenario of inequality played out, 
the visitors themselves were also faced with the inequality that their setting 
imposed on them. 
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Figure 9.3. | defend rights / Yo defiendo derechos, audio-based exhibition, commissioned 
by the Norwegian Human Rights Fund, December 2020 - Spring 2021. 


Case 9.4. Audio testimonies of human rights defenders. 


Memria is a Norwegian organisation that collects and archives audio testimonies 
of human rights defenders around the world. The testimonies are gathered within 
the same format. Each HRD answers three questions: who they are, what they do, 
and why they do it. The archive of Memria is not a curated platform for sharing 
these testimonies; it simply focuses on the preservation of those stories. The aim 
of the exhibition is to present five stories of Colombian human rights defenders in 
an accessible way to the Colombian audience. Originally, the audio exhibition was 
going to be presented at FILBO, an international exhibition in Bogota, but due to 
the COVID-19 restrictions the event was cancelled. The exhibition was then adapted 
and presented at Casa de la Memoria in Medellin, in 2021. 


9.4.2 Engagement: Letter to Europe 


Letter to Europe is a campaign made in 2019 to welcome the then newly elected 
members of the European parliament and to wish them success and courage in 
the difficult task of continuing the design project of Europe. The letter further 
reminded the MEPs that Europe is an interdisciplinary project, and creatives 
from across the continent want to be part of creating its future. 
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The campaign consisted of a letter addressed to all MEPs and was presented 
during Dutch Design Week 2019, in Eindhoven. Printed in AO format, the 
letter was accompanied by 751 stickers with the office address of each MEP, 
and 751 envelopes containing the letter in A4 format. This set-up is visualised 
in Figure 9.4. The visitors to the exhibition could then choose an addressee, 
purchase a stamp, and send the letter. 


The intention of this campaign was to engage with the European Parliament. 
It is unclear whether the letter reached its intended recipients, whether they 
read it, and how they felt, as no reaction has come as of August 2021. It is also 
unclear whether a letter was the right format for spreading such a message, 
given the number of documents that are likely to pass an MEP’s desk on a daily 
basis. Finally, it is not clear whether the parliament was the right addressee for 
the message. But the foundation is certainly relieved to see the New European 
Bauhaus initiative, and that the voices of creatives can be heard louder in 
Europe. As the campaign unfolded, it became clear that its impact lies with 
the audience, not the addressee. 


We observed the audience’s reactions, the familiar names, such as Silvio 
Berlusconi's or that of Nigel Farage, ran out relatively soon. For some visitors 
this message had to reach the ears of politicians they disagreed with, for 
others the aim was to express their support for politicians from their countries 
that they feel represented by. As expected, the unfamiliar names were more 


Figure 9.4. Letter to Europe, campaign, self-initiated, 2019. 
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numerous, so the visitors would spend some time searching them online before 
making a choice. Some visitors were ecstatic when they read the letter, others 
were saddened that their country would soon be leaving the EU. 


The existing narrative of a hopeful and inclusive Europe that offers space for 
exchange and empathy is essential in connecting the audience to the initiative. 
Building on this familiar sentiment, the message and campaign brought 
the represented closer to the representatives. Herein lies the impact of the 
campaign: to shrink the distance between those who live in Europe and those 
who have the power to re-design it with every decision and vote. Sending a 
letter with a message one believes in can be a powerful and empowering act. 


9.4.3 Collaboration: We Are Human Rights 


This is the project mentioned in the introduction of the article (Case 9.1 in 
Section 9.1). The first thing that needed to be designed was the collaborative 
framework. How can designers and human rights defenders collaborate? What 
goals can be set for such a collaboration within the available timeframe of 
3-6 months? What new insights and possibilities can be generated for both 
practices? The challenge was to formulate the collaborative experiment in a 
way that is genuine and honest in its possibilities and limitations. As designers, 
it was crucial to have a clearly defined role, and to avoid the transition to an 
activist. On the other hand, human rights issues are often very complex, so 
there is no single profession that has the capacity, knowledge or means to bring 
about lasting change, let alone one that is shared by all involved. Yet, there is 
an agency that a designer can have, and so devising a collaborative format that 
can benefit from that is crucial. 


The goal was to accommodate the individual qualities and expertise of those 
involved - human rights defenders and designers. Part of this meant setting 
up the right pairs. Therefore, a service designer was paired with a children and 
womens rights defender and a spatial designer was paired with an indigenous 
land rights defender. The pairs were made in a way to create synergetic matches 
between the skill and interest of the designer with the thematic field of the HRD. 
It was crucial to create a set-up for the collaborative experiment so that all seven 
pairs could follow their process and develop meaningful projects. This allowed 
reflection and comparison between these processes, summarised in Figure 9.5. 
As it was a research pilot, there was acommon method of documentation that 
the designers followed. It was devised as a research plan, built around categories 
of information, and enabling them to document the steps of the process. The 
designers submitted their research entries on a weekly basis to the archivist and 
graphic designer of the collective. This eventually enabled the production of a 
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publication, visualised in Figure 9.6, through which the lessons and outcomes 
of the collaborative experiment could be shared with an interdisciplinary 
audience of designers and researchers. 


As the pilot came to its conclusion, the goal was to build more lasting frameworks 
for the realisation of the concepts that were developed. That was challenging 
due to the geographic distance, as the human rights defenders would eventually 
return to their home countries. The other challenge was raising the necessary 
funds to bring those ideas into practice, as the financial situation of both 
designers and human rights defenders is often precarious. The added value of 
design was eventually not in the realisation of the concepts but in its capacity to 
translate those complex stories in a way that is accessible to a broad audience, 
and in raising visibility around the issues that the human rights defenders are 
working on. The intention of Foundation We Are is to build its capacity to 
support more collaborative experiments with human rights defenders as well 
as to find ways to support the realisation of the resulting concepts. 
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Figure 9.5. We Are Human Rights, the research, page 23 - overview of the seven collaborations, of We Are Human 
Rights, an experimental collaboration, in partnership with Foundation Justice & Peace, supported by the Creative 
Industries Fund, 2018. 
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Figure 9.6. The Research, publication cover, of We Are Human Rights, an experimental 


collaboration, in partnership with Foundation Justice & Peace, supported by the Creative 
Industries Fund, 2018. 


9.4.4 Research: Moral Lab 


The principal aim of research is to generate new knowledge in a way that 
develops and adds to existing knowledge. Design can take the role of enhancing 
research on human rights. The sensitivity to experience and narrative that is 
innate in social and spatial design, in combination with the ability to create 
meaningful engagement, offers a strong base upon which to generate research 
tools. This is illustrated by the Moral Lab, a spatial research tool designed 
for Bart Wernaart’s research into the application of ethical preferences in 
the development of algorithms and artificial intelligence (see Case 9.5). The 
aim of the design was to enable novel forms of data collection of individual 
preferences. This design took the traditional tool of the questionnaire and 
translated it into a narrative and spatial experience. 


Case 9.5. Building a Moral Lab. 


During Dutch Design Week 2019, about 700 people visited the Moral Lab, a 
temporary AI training facility, where they would meet MAIN, a fictional algorithm 
that is created with the aim of learning about people's ethical preferences. MAIN 
stands for Moral Artificial Intelligence Network. Three blue-lit glasshouses, visualised 
in Figure 9.7, were the set of the training facility that each participant would enter, 
then put ona set of headphones and meet MAIN. The voice would introduce itself, 
as well as its goal to learn about what is the right advice or decision. It would explain 
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Figure 9.7. Moral Lab, a spatial research tool, commissioned by Bart Wernaart / Fontys 
Hogeschool, 2019. 


a scenario, in which it is difficult for an algorithm to know what the right choice 
is, and it would ask the visitor for advice. Five scenarios were developed for this 
first iteration of the Moral Lab, each based on an existing real-life application of 
algorithms and chatbots. Intuitively, based on their values and principles, people 
navigate between a range of frameworks that facilitate making moral choices. A piece 
of software can only rely on the values it has been programmed with. 


The added value of design to this kind of research is in acting as an atmospheric 
and mood baseline. This guaranteed that all data is collected under the same 
conditions, meaning that the individual difference of opinion will be more 
visible in the data analysis, and that the ‘noise’ of context is reduced drastically. 
Moreover, the design enabled the collection of a larger quantity of data, as it 
frames the study as an attractive experience. Its setting at a popular design 
festival raised the public’s access and desire to participate and contribute. 
Human rights issues and research are often complex, and this makes them 
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inaccessible to a broad audience. With its sensitivity, design can bring these 
closer to everyday life and experience. In this sense, there is much that design 
contributes to the development of research practices that work on issues 
of societal importance, such as providing the space for education, making 
decision-making processes tangible, or offering the means of participation and 
inclusivity, among others. 


9.5 Conclusions 


Design practice and the practical application of human rights have a historic 
relationship of mutual development. Spatial and social design have done much 
to make human rights accessible and feasible. The right to own property means 
little without the appropriate urban design. The right to education needs the 
school. The right to play needs a playground. When women’ labour is valued, 
that is visible in the attention and care that goes into the design of that space. 
Possibly, the reason for this parallel is that the deeply rooted motivation of both 
fields of study is this question: How can we live well with each other, in dignity, 
comfort and prosperity? So long as this question guides creative practice, then 
design will continue to contribute to human rights — by producing the spaces 
and set-ups for their practical application, discussion, implementation and 
research. 


Implementing human rights in a design practice can take on several meanings. 
To some it means working with other disciplines and collectively, understanding 
another discipline and designing for its needs. To maintain everyone's dignity 
might mean that design is not conceived as a heroic act, but as a collaborative 
one. The notion of equality within a design project might translate to designing 
for inclusion, representation, and access. The preservation of the right to life 
might require the designer not to take the sourcing of materials and production 
processes for granted. Respecting freedom of opinion might translate to not 
taking the audience and user for granted. To some designers the right to work 
and free choice of employment might mean making their work open access. 
To others it might mean handing authorship and ownership of the project to 
the community with whom it has been made. To others still, it might mean 
taking the time to learn and to educate. 


The buildings and products discussed in the first section are finite in their 
materiality — they could break, wear out, be destroyed, or simply be too big to be 
moved to other places. This is acommon limitation for material-based designs. 
Mass production has been one of the ways in which the design disciplines 
tried to overcome this limitation. Another way design has attempted to do 
so is when design took inspiration from the softer, non-industrial sciences, 
such as anthropology, ethnography, law, and social studies among others. By 
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drawing knowledge from those disciplines, the design field transitioned to 
creating non-material things, such as a process of making a game, or a form 
of dialogue. While this has offered a way for design to avoid the limitations of 
material practices, it is still finite in the process, procedure, or enactment of the 
design, because of the available time and the required enthusiasm. Both forms 
of design have distinct capabilities of adaptation to context and development 
over time, as well as of migrating across cultures and places. 


Historically, spatial and product design have contributed greatly to the 
alleviation of the material conditions of human existence. For instance, the 
development of post-war housing estates built in (prefab) concrete was essential 
on both sides of the Iron Curtain to address housing shortages and to provide 
affordable and dignifying living conditions. This function of design is not at 
all extinct, rather it has evolved into specific domains, one of which is 
humanitarian design. In recent years, the notion of humanitarian design 
emerged to designate creative practices that address the right and access to 
shelter, healthcare, security, and other basic needs in times of an emergency. 
It is often associated with the missions of the UNHCR, and its Handbook for 
refugee camps. Given the uncertainties brought about by climate change and 
conflicts, it is likely that this strand will continue to develop as a domain of its 
own. While it very much serves the provision of basic human rights, this article, 
as based on Foundation We Are’s practice, has exclusively followed the other 
strand, which is more specialised in addressing the non-material human rights, 
such as equality, participation, inclusion, and visibility. 
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Abstract 


Drones, or unmanned aerial systems, are increasingly used in public spaces, in 
particular in the context of so-called ‘smart cities. Drone technology is rapidly 
innovating, and its hypothetical use in the near future is promising. Drones can 
be exploited for public and business purposes, e.g. for emergency medication 
delivery, general last mile delivery, building inspections, the cleaning of solar 
panels, agricultural applications, surveillance and so on. However, there are 
some challenges and concerns that relate to fundamental human rights. First, 
there is the risk of dual use: drones have a military origin, and this technology 
is now being further used and developed in a civilian setting. The values 
embodied in these technologies do not automatically reflect societal needs. 
Furthermore, there are technological challenges that need to be overcome in 
order to successfully exploit commercial drone services. These challenges make 
the near-future use of drones an uncertain phenomenon for the average citizen. 
Third, there is the perception of citizens: while there is some technological 
optimism, there are grave concerns about privacy and safety, and a call for clear 
regulation of drone flights. However, it seems that regulators are struggling to 
keep pace with the innovation. Recent EU initiatives to regulate the so-called 
U-space give us a glimpse of what the legal concepts will look like in the near 
future. To conclude, we strongly emphasise the importance of the citizen's voice 
in the design process of new drone technologies and services. We offer some 
Eindhoven-based (the Netherlands) examples of joint research initiatives into 
which we integrate the values of citizens in drone development. 
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Key concepts 


> Drones are unmanned aerial systems (UAS) that can be used for various 
applications. 

> Military drones are used by the armed forces with a military, non- 
civilian, purpose. 

> Civilian drones are used in a non-military context by governmental 
agencies, businesses entities or individuals (leisure). 

> Commercial drones are used in the business sector as a sales item for 
personal use, or as an integrated part of services in a B to B or B toC 
relation. 

> U-space isa set of services, provided in a digital and automated manner, 
inside a volume of airspace. 


Case 10.1. Becoming a selling point without consent. 


Back in 2014, in Melbourne, Australia, a woman called Mandy Lingard witnessed 
an Eview Real Estate advertisement featuring a picture of herself, dressed only in 
a G-string, sunbathing in her own backyard. The catch is that a drone took the 
picture without Mandy’s knowledge or consent. Lingard, 50, a mother of three and 
a grandmother of one, was sunbathing topless in her private backyard, when a real- 
estate drone took a picture of her and then exploited it in their advertising campaign. 
Eview displayed the picture on a billboard, shared it in their company’s magazine 
and published it on the internet. This incident not only caused an enormous amount 
of embarrassment to Mandy and her family, but it raised serious concerns about the 
privacy and safety of homeowners. Mandy recalls hearing the buzzing sound and 
believed it was just a kid’s toy. She is glad that she did not stand up to look, as the 
drone would have captured an even more compromising picture of her, which Eview 
might also have used in their ad. While this is speculation, it was also a potential 
outcome. When, later on, she witnessed her picture in an advertisement for a house 
on sale next door and displayed on a billboard near her home, she realised what the 
buzzing sound had actually been. Lingard received many comments and messages 


from friends and relatives regarding this incident, causing further discomfort. 


Even though it is illegal to take pictures with drones without people's permission, there 
are many cases where this law is breached and the offenders are rarely prosecuted. 
There are no physical obstacles to flying drones over someone's property or any other 
private location and taking pictures for public or personal consumption. Drone 
technology is constantly undergoing revisions, yet these revisions do not efficiently 


protect people from the invasion of their privacy by drones and their pilots. 
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Case 10.2. Never safe from ‘peeping drones. 


In 2017, off the coast of Mallorca in Spain, a group of seven women were sunbathing 
nude on their private yacht when they noticed a drone hovering above them. The 
women noticed a red light on the drone showing that the device was filming them 
without their consent. These naked women were filmed by a group of foreign men 
in a boat nearby. Reportedly, the women approached the men, insisting that they 
delete all of the footage as the women had not agreed to be filmed or photographed. 
‘They reported that the men were watching the footage, laughing, and were not taking 
the incident seriously. 


The men only withdrew their drone when one woman from the group filmed the 
men with her mobile phone to gather proof of what had happened. The drone pilots 
realised the possibility of police involvement and tried to bribe the women with 
promises of a ‘good dinner. However, the women returned to shore and reported 
the incident. The police started an investigation into whether this was an invasion of 


privacy and whether the men had the correct licence for piloting the drone. 


This is another example of drones invading personal privacy. The women were 
enjoying their time on a private yacht. Residing on your private property should 
mean being safe, but that was not the case here. Such an incident and the growth 
in the availability of drones raise further concerns about ‘peeping toms’ and other 
criminal purposes. As drone-related legislation is often wide ranging in scope and 
difficult to interpret, it is easy for drone pilots to invade privacy and gather data 
without consent and without serious repercussions. Even if a drone is heard, it 


remains difficult to report a crime, as the pilot may not always be seen and tracked. 


10.1 Introduction 


Drones are unmanned flying objects that can be used for many applications. 
The use of drones raises many issues that relate to fundamental rights, especially 
in the field of privacy, security, sustainability and adequate living standards 
(Luppiccini, 2016, p. 110). Initially, drones were mainly used in a military 
context (Manjikian, 2017). However, they are also increasingly being used by 
governments (e.g. in support of emergency services or surveillance) or sold 
for private sale (leisure) by commercial parties, or employed as a means of 
delivering products and services (both B to C and B to B). In the latter case, uses 
include parcel delivery, building inspection, various agricultural applications 
or provision of care in remote areas (Ilyas, 2020). For an overview, see also 
Figure 10.1. 
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It is expected that the current technological and other barriers to commercial 
deployment (e.g. size, cost, noise, flight duration) will disappear in the 
foreseeable future (Zubin et al., 2020). This will have major consequences for 
the way we design the smart city of the future and will sometimes have far- 
reaching consequences for public values. There are important questions to be 
answered that directly concern citizens. For example: in what way can camera 
images made by drones be used? Who has access to these images and for what 
purposes? Who should oversee the camera usage? Under what conditions can 
data, gathered by drones, be automatically used for the public well-being (e.g. 
safety issues)? Where should drones be allowed to fly in a city, and how does 
this relate to socially desirable spatial planning? How much noise are they 
allowed to produce in residential areas? How much risk can a drone pose, for 
example, in the event of an emergency landing or crash? To what extent should 
a drone be a sustainable alternative to existing services and products? 


There is an abundance of literature on drone technology. However, most of the 
content about drone technology is from the academic disciplines of science, 
technology, engineering and mathematics (STEM). There is a strong focus on 
the capabilities of drones and what can be achieved with further development. 
Research addressing human rights issues and/or the moral implications of 
drone applications is scarce and has, so far, focused largely on the ‘war drone’ 
(e.g. Elands et al., 2019; Miiller, 2021). Literature addressing fundamental rights 
or moral aspects in the application of commercial drones is even more scarce 
(Alwaterer et al., 2021; Aydin, 2019; Luppicini and So, 2016; De Miguel Molina 
and Samtamarina Campos, 2018). The literature that does exist focuses chiefly 
on legal and ethical frameworks to which commercial drone applications 
should relate, often considered more from the viewpoints of public-private 
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partnerships, and less from the citizen’s viewpoint. So, there is a lack of coherent 
research into the human-rights-based perceptions of those concerned (citizens) 
with regard to these issues. As the consequences (for better and for worse) of 
a smart city with drones will mainly be borne by citizens, it seems only 
reasonable to give that those citizens a voice in the design of commercial drone 
applications around these techno-moral themes (Wernaart, 2022). 


In this chapter, we will discuss: 

> the current issues that are identified in the literature regarding 
commercial drone applications and responsible design (Section 10.2); 

> how regulators are struggling to catch up with the rapid development 
of drone technology and are looking for ways in which to balance the 
various public and business interests (Section 10.3); 

> how these discussions can be advanced in the near future, addressing 
various research initiatives that aim to involve citizens voices in the 
design process of new drone technologies and services (Section 10.4). 


10.2 Commercial drones and responsible design 


The potential for drone technology sounds positive, especially in the case of 
applications that can potentially benefit society in general, e.g. in the field of 
healthcare, agriculture, delivery services, etc. Yet, commercial drones are a 
relatively new type of technology and there are several limitations to their 
use, such as range, battery life, and endurance. Not surprisingly, overcoming 
these limitations is another key discussion point apparent in the literature. 
As observed in the previous section, the majority of papers are written by 
STEM experts who understand the technological nature of drones and who 
naturally focus on how to improve this technology. It is to be expected that 
drones will become firmly integrated into future smart cities. However, the 
societal impact of a world with drones and how it affects fundamental values 
and rights is barely discussed amongst STEM experts. It is, therefore, urgent 
that the impact of commercial drones human rights is explored. It is also 
urgent that consideration is given to how we can involve the citizens of these 
smart cities in the design process of drone services, in order to make sure that 
future commercial drones are responsible, accepted and desired by society. 
Among other considerations, it is essential to address the matter of dual use 
(considering the military origin of drones), the challenge of hypothetical 
but untested commercial use, and the way that this potential use may affect 
fundamental rights. 
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10.2.1 The challenge of dual use 


Unmanned aerial vehicles have a history of being used by the military because 
of some specific abilities, such as being able to target precisely, to collect data 
and film independently, and to be controlled remotely, thus not putting a 
human pilot in danger (Manjikian, 2017). The public regarded drones as 
weapons rather than tools because of these specific aspects, creating the term 
‘anti-drone. However, the drones that we recognise today are smaller than their 
military predecessors and are affordable, becoming an accessible hobby for 
many, and, for a variety of reasons, considered a tool by markets (Ilyas, 2020). 
It is important to keep the military origin of drones in mind when considering 
their use in a non-military, civilian, context. There is always the risk of ‘dual use’: 
where functionality in one domain may be useful in other domains as well and 
where this other use may be counterproductive. It is helpful in both the military 
and the civilian context that small, unmanned flying objects can transport 
items. However, the capabilities to use camera systems to find and attack a 
target or to spy on enemy forces are undesirable characteristics in a civilian 
application and this original usage can be at odds with current applications and 
services. For instance, drones are being used in rescue operations, healthcare, 
agriculture, transportation, and other services, allowing pilots to remotely 
observe what the drones see during their flights (Ilyas, 2020). It is important to 
consider that there is also a financial aspect to this issue: drone producers may 
not naturally adjust design-principles to match the context of the particular 
drone application, since it is usually more profitable to offer one-size-fits-all 
technology that can be used in both the military and the civilian/commercial 
context (Van Wynsberghe and Nagenborg, 2016). 


10.2.2 Technological limitations 


In general, engineers are optimistic about how drone technology could benefit 
society. Yet, many of the potential capabilities of drones are still hypothetical 
and have not yet been tested enough and proven to work. After all, drones are 
still in their infancy and engineers have yet to encounter the full spectrum of 
what UVAs can achieve. At the peak of their potential, drones offers exceptional 
qualities that make them of interest for use in many businesses and other 
services. They are speedy, lightweight, can be controlled from a distance, 
etc. Engineers and scientists are working hard in the development of UAVs 
and a variety of new possibilities keep opening up. A case study by the Delft 
University of Technology researched the effectiveness and value of drone usage 
in last-mile delivery. The case study conducted a comparative analysis of last- 
mile delivery of medical products to neighbourhoods by drones and by post 
vans. The drone results showed cost and congestion reduction and speedier 
delivery. However, because of the small size of the drones, fewer deliveries were 
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made (Zubin et al., 2020). Limited battery life is another challenge , limiting 
the distance the drone can cover and the duration of the task it performs (Ilyas, 
2020). UAVs face many other physical challenges that are not only difficult 
to predict, but almost impossible to overcome. These include environmental 
conditions such as intense winds, high or extremely low temperatures, and 
animal or human activity (Koubaa, 2019). 


10.2.3 Societal concerns and fundamental rights 


There are two major societal concerns that relate to drone technology used in 
a civilian setting and that need to be addressed urgently: privacy and security. 
“There is the risk that continued progress in commercial drone use could be 
jeopardised if innovation stalls because social and ethical concerns are not 
addressed. (Lupiccini, 2016: p. 110). Privacy concerns often grow from the fact 
that even the smallest drones that are used for hobbies have cameras installed 
in them as standard equipment (Ilyas, 2020). Even if the drone does not come 
equipped with a camera, it is easy to attach one (Aydin, 2019). Public spaces 
are open for the use of drones and this poses the risk of negative perceptions 
formed by people being filmed, photographed, tracked, etc. (Aydin, 2019). The 
UAVs susceptibility to a variety of attacks, such as hijacking, causes both 
privacy and security concerns. Detecting data leaks is difficult for individual 
owners, thus safety of information cannot always be ensured (Rao et al., 2016). 
As we have also seen in the previous section, the debate surrounding military 
drones is mirrored in civilian drone usage (Luppicini et al., 2016). This raises 
prime concerns about security and the previously mentioned limitations of the 
drones. Extreme weather, human-built obstacles, and animal/human 
interference can cause incidents that damage properties and pose a danger to 
public health. UAVs are already in use and are expected to increase operations 
in highly populated places, but accidents can happen (Yu et al., 2019). There 
are reported incidents of drones crashing into electricity poles or violating 
airspaces (Rao et al., 2016). It has been concluded that more near-miss incidents 
are caused by drones than by aircraft (Yu et al., 2019). 


When we consider the perception of drones among the public, some interesting 
observations can be made. When drones can benefit society in areas such as 
search and rescue missions, border surveillance, and supporting law 
enforcement, they are perceived more positively. This can lead to the belief 
that, depending on applications, the benefits of UAVs can outweigh the risks 
associated with them. Educating the public about current and future drone 
applications is the key to ensuring positive and realistic perceptions (Aydin, 
2019, see also Case 10.3). Drone technology is being developed mainly for the 
benefit of the public. Addressing the recurrent concerns of the public about 
safety and privacy could ensure the successful development of drone technology 
and wider possibilities to test and study them. 
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Case 10.3. Drone perception in the Netherlands. 


In 2022, the Dutch ministry of Infrastructure and Water Management facilitated 
wide research into the perception of drones amongst Dutch citizens (Van der Grient 
and Kamphuis, 2022). Here, the main concerns amongst citizens are also centred 
around privacy and security. In general, Dutch citizens claim to know fairly well 
what drones are but have limited first-hand experience with them. Only 3% of the 
interviewees said they were in possession of a drone, or had one in their household. 
6% did fly a drone and 35% had seen someone fly a drone. The first thing people 
associate with drones is filming and photographing (33%) and flying (29%), but 
they also think about spying (11%) and privacy violation (10%). When asked about 
negative associations only, the major concerns were privacy (38%), air traffic safety 
(13%), spying (13%), noise (8%) and safety in general (4%). 


In general, it can be said that Dutch citizens have mostly indirect experience with 
drones, are not familiar with the specific technological characteristics of drones 
and are not familiar with rules and regulations concerning drones. They would like 
to see strict regulations regarding who may fly a drone and how camera-footage 
or data may be used. Other proposals include considering drones as a vehicle, 
meaning that — as with any other vehicle - there is a need for traffic rules, but also 
proof of competence (a drone licence) to make sure that only skilled people can fly 
drones. This would prevent someone buying a leisure drone and flying it without 
any know-how. 


Furthermore, the intended use of the drone makes a difference. The acceptance of 
drones is much higher when they are used for the public benefit compared with 
other applications (86%). This is quite different in the case of commercial drones or 
private (leisure) use. Here, there is a lot of division amongst citizens. Privacy issues 
are most problematic when drones fly in the vicinity of neighbourhoods, in natural 
surroundings, recreation areas or theme-parks. It was also felt that there should be 


more transparency as to the identity of those who fly drones. 


These are all general statistics. In conclusion, Dutch life-style groups (the Mentality 
model) have significantly differing perceptions of drones. For instance, the so-called 
‘new conservatives’ are not too worried about their privacy and consider drones a 
possible contribution to rather than a violation of their safety, e.g. when used in 
emergency healthcare. ‘Post-materialists’ on the other hand are quite worried about 
their privacy and would prefer a city without drones, with minor exemptions, e.g. 


in the case of dealing with emergencies. 
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Furthermore, it is important to consider the human-drone interaction. As 
mentioned earlier, the field in which drones are being used has shifted from 
more military applications towards more social and commercial applications. 
As drones are being employed in more social contexts, people will interact 
more with the drone itself. Examples of such interaction might be a drone 
delivering your package, entertaining you, or serving you as an assistant (Tezza 
et al., 2019). The interactions thus become more personal. These interactions 
are bound to bring with them a lot of other considerations besides the privacy 
and safety values mentioned above. During these types of interaction it is 
important that the person feels comfortable, at ease, and confident. Furthermore, 
the interaction should feel as natural as possible. One way to achieve this is to 
ensure that the drone looks, behaves and reacts in a way that is consistent with 
its role in the interaction (Tan et al., 2018). Studies have considered whether 
interactions feel more natural and intuitive when human-drone interactions 
are drawn more from the same mental model. In other words, the interaction 
feels more natural if it goes according to our own expectations (Peshkova et 
al., 2017). One example of how to achieve this is through the way in which the 
drone can be controlled. Research has already shown that using gestures as 
well as speech control is deemed most natural in a human-drone interaction 
(Cauchard et al., 2015). 


A smooth human-drone interaction is key to a future with drones. If the 
human-drone interaction is not set up in an appropriate way, that is to say 
not according to people’s expectations, then people might experience the 
interaction as unsafe, unclear, and untrustworthy. This needs to be avoided 
if society wants to move towards a future where interaction with drones is a 
daily occurrence. 


10.3 Regulatory challenges 


Drone technology is advancing rapidly and regulators are struggling to keep 
up with this pace. Most of the time, civilian drones must follow the highly 
restrictive regulations applied to military drones that are, as yet not tailored to 
this technology when used in public spaces (Gohram, 2017). Often, drones are 
used in public spaces where there is no legal basis to claim a breach of someone’s 
privacy (Rao et al., 2016). ‘Since there is no clear regulation to follow, drones 
have been freely hovering in public places, causing discomfort and controversial 
reactions by the oversight agencies involved. (Rao et al., 2016: p. 87). 


As mentioned before, many of the potential capabilities of drones are still 
hypothetical and have not been tested enough and proven to work. As with 
most innovative technologies, service drones cause disagreements among the 
public, as can be seen in Case 10.3. As considered in the previous section, there 
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are two main challenges that also happen to be the two main objections: privacy 
and safety. We observe that this leads to a continuous struggle by legislators 
to adopt rules and regulations that, on the one hand, do justice to concerns 
citizens might have regarding - in particular - privacy and security issues, 
and, on the other hand, recognise the possibilities that can be opened up by 
stimulating drone-innovation. 


As of 26 January 2023, a new European U-space regulation will come into force 
that enables Innovative Air Mobility (IAM, of which Urban Air Mobility is a 
part) and enables autonomous drone operations in the urban environment.°° 


However, it will take a long time for the Member States to set up the correct 
certifications and procedures so that the U-space regulation can be applied 
in practice. In order to set this up safely, test locations are needed (see also 
Case 10.4) where data is collected about the practical application of drone 
technologies and U-space services. 


In essence, U-space is a drone geographical zone, and is defined as ‘a set of 
services, provided in a digital and automated manner, inside a volume of 
airspace’! that must jointly ensure that the use of unmanned air traffic will 
be successful in the (very) near future. In Europe, EASA (European Union 
Aviation Safety Agency) defines what U-space is and facilitates the certification 
processes in Member States - in particular the certification of U-space service 
providers. However, it is the Member States who should regulate the most 
important features, including: 
> establishing the zones where U-space is deployed within the national 
airspace of that State; 
> defining the performance requirements; 
> managing the scalability of the service to deal with the growing volume 
of drones; 
> certifying U-space service providers based on EASA requirements. The 
services that need to be provided for are at least: network e-identification, 
geo-awareness, UAS flight authorisation and traffic information. On 
top of that, weather information and monitoring of conformance with 
U-space requirements could be considered; 
> ensuring that Common Information Services (CIS) is available as a 
single source of information for U-space. 


5° Commission Implementing Regulation (EU) 2021/666 of 22 April 2021 amending Regulation 
(EU) No 923/2012 as regards requirements for manned aviation operating in U-space airspace. 
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32021R0666&from=EN 
51 See also this EAFA info-sheet: https://www.easa.europa.eu/en/downloads/137156/en 
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EASA recommends its Member States to use different colour-zones when 
organising U-space. Red would be prohibited zones for drones, orange would 
be zones where drones can only fly under strict and fixed conditions, and 
green areas would be ‘oper’ and suitable for drone flights under the U-space 
regulations. 


There are still numerous challenges associated with setting up a U-Space for 
the use of drones in the airspace of the Netherlands. For example, there are 
as yet no official U-Space Service Providers (USSPs). Whether or not a party 
is a service provider is determined by means of certification, but it is not yet 
known what the requirements will be. Perhaps U-Space will be built gradually. 
It is simply impossible to build U-Space everywhere at once, because neither 
the legislation nor the ethical aspects relating to citizens have been sorted 
out yet. 


10.4 Citizens and their public space 


In conclusion, we have pointed out several challenges associated with designing 
a society with drones in the near future. One is the potential mismatch between 
military usage of drones and civilian application of the same technology. 
Another is the public concern in the field of privacy and security and how to 
address that in the further development of drone services. A third is the struggle 
among regulators to catch up with the rapid developments in commercial 
and governmental drone technology and services. The EU initiatives around 
U-space will be interesting to observe and, in particular, how EU Member 
States will choose to organise their U-space within the relatively broad legal 
boundaries of the EU regulatory framework. 


One thing is certain: citizens cannot be denied a say in this debate. They are the 
ones who will see a profound change in public (and sometimes perhaps private) 
spaces and will have to feel comfortable with how these spaces will change. 
Fortunately, there are an increasing number of initiatives to reconcile citizens’ 
rights and market-driven drone innovation. In Case 10.4 we introduce three 
initiatives based in Eindhoven (the Netherlands) to involve citizens in setting 
the right standards for civilian drones. What these initiatives have in common 
is that they start from the assumption that citizens are the co-designers of their 
own public and private space, and their values need to be incorporated in the 
design of a city with drones. 
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Case10.4. Moral data city hunts, moral VR-labs and urban mobility living labs. 


In 2021, research group Moral Design Strategy (Fontys University, the Netherlands) 
experimented with their so-called ‘moral data city hunts’ In this approach, empirical 
ethics and linguistic analysis methods are combined to understand which moral 
settings are preferred by citizens in new technology and which values are at the 
core of these preferences (Wernaart et al., 2022). In their experiment, 140 students 
interacted with citizens in all the urban neighbourhoods of the city of Eindhoven 
and invited more than 600 citizens to interact with a chatbot that would have an 
interactive dialogue with the respondent. During this dialogue, respondents could 
change the moral settings of drones according to their preferences. The moral issues 
included privacy and security dilemmas, e.g. what risks could there be from drones 
flying in neighbourhoods? Where should they fly in a neighbourhood? Under what 


conditions can camera recordings be used to optimise the functioning of drones?>? 


In 2022, their findings led to the creation of a Virtual Moral Lab. In collaboration 
with the Aero Team Eindhoven, ROC Tilburg, the Municipality of Eindhoven, the 
City Lab and the Eindhoven High Tech Campus, a VR experience was created in 
which citizens could be present in a city with drones; during that experience, the 
way drones flew could be adjusted according to the preference of the respondent. 
The resulting settings may serve as design input for civilian drone services that are 


created in the Brainport Region (Eindhoven urban area) and elsewhere. 


In addition to that, the High Tech Campus (HTC) in Eindhoven created an Urban 
Air Mobility ‘living lab’ in 2021, to experiment with the technological possibilities 
of civilian drones. The location offers a fully state-of-the-art geospatial UAM 
ecosystem in which the necessary regulatory framework, digital infrastructure, 
identity framework, digital toolbox and interoperability framework are in place. 
The challenge is still to let moral design principles do the work to become a U-space 
that conforms to the ideas and opinions of citizens, for whom it will all eventually 


be created. 
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Abstract 


Games and playful technology comes with an agenda, which is often not in 
the best interests of children using and playing with that technology. This 
chapter starts by explaining the complications of using technology designed 
by and for adults in the domain of children, which is illustrated with examples 
from games and playful technology. Adults are considered mature and 
educated enough to deal with the consequences of privacy violations and 
data trafficking. However, when children’s privacy is violated, or their data is 
trafficked, who should be held accountable? A section is included to discuss 
the moral responsibilities of parents, companies and designers. The practical 
implications of designing games and playful technology that take into account 
children’s rights is described by the ten principles defined by the association for 
designing for children’s rights. Internationally there is growing awareness that 
children need to be empowered to develop a healthy relationship with games 
and playful technology. The next step is to find (a) more designers that want to 
commit themselves to creating in the best interests of children, and (b) more 
governments that want to support designers and children with legislation. 


Key concepts 


> Biased technology - the idea that technology is not neutral, but rather 
designed with intrinsic values and attributes that correspond to its 
intended use. 

> Data-trafficking — the extraction of user data for processing and profit- 
making outside a user’s control and the borders of the legal regime they 
consented to have protect them. 
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> Design principle for children’s rights - a standard for designers to use 
when creating games and playful technology that respect children’s 
rights. 

> Healthy digital lifestyle - balancing time spent on games and digital 
services and time spent on physical and social activities. 

> Transcendent parenting — being a parent in both the physical and virtual 
world. 


1.1 Games and playful technology 


Case 11.1. Intelligent Barbie. 


The most intelligent version of Barbie entered children’s rooms in the fall of 
2015. Mattel equipped the long-legged doll with speech analysis software and a 
Wi-Fi connection and connected her to an online artificial intelligence service. 
The combination would allow ‘Hello Barbie’ to listen and engage in sensible 
conversations: ‘Hello Barbie’ should have become a leading example for future toys. 


The overwhelming public response to ‘Hello Barbie’ was ... outrage. 


Barbie’s conversational backbone was ToyTalk, the company that provided the cloud 
service to interpret children’s speech. ToyTalk would not only process the children’s 
utterances, but record and store all the conversations with children. According 
to ToyTalk’s Privacy Policy, they also reserved the right to share that information 
with ‘vendors, consultants, and other service providers. They would also share that 
information with government agencies if they believed ‘in good faith that we are 


lawfully authorized or required to do so? 


The ethical proposition to serve a young and unaware target group with this 
technology is weak. Unsurprisingly, the toy sparked protest among parents even 
before its release (CBC News, 2015) and remained controversial during its two-year 
existence. “Hello Barbie’ was discontinued in 2017 when ToyTalk discontinued the 
speech recognition service (Raicu, 2016). Mattel has not created a new intelligent 
Barbie since then. “Hello Barbie’ gained attention worldwide because of the doll’s 
fame, but the example of an ethically challenging technology for children does not 
stand alone, and extends beyond just toys. 


rom the child’s perspective, anything can be a toy or a game. Children use the 
ower of play and playing games as a way to make sense of their environment, 
rocess their experiences and to exercise and discover their competencies 


(Berk, 1999; Liben et al., 2015). In this chapter the concept of ‘a game’ includes 


a 
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broad spectrum of playful applications from intelligent toys (such as the 
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intelligent Barbie in Case 11.1) to online entertainment games. This chapter 
focuses on the technologies with which these toys and games are created and 
the subsequent ethical considerations in the design process. 


One of these technologies that has entered the domain of games and play is 
the voice-activated personal assistant (VAPA). The primary use case does not 
involve children, but when introduced to a household, children do engage with 
them because they imitate their parents. Subsequently, developers started to 
make playful applications for children, such as sounds for farting, barking, or 
to read them bedtime stories (Auping, 2018). When children figure out how to 
use VAPAs it can lead to unforeseen and awkward moments. For example, one 
father confided in me that he was put in an awkward situation with his teenage 
daughter. His daughter had asked Google Assistant questions about how to 
deal with her monthly period. He found out because he could read the entire 
conversation history on his phone. His daughter thought she was safely talking 
in private, in her room with the door closed. For a while, he was unsure how 
to broach it with her. The technology had put him in an unforeseen position 
in which he involuntarily violated her right to privacy. 


11.2 Who takes account of children’s rights in 
technology? 


Who is responsible for children’s rights when such toys and games are being 
developed with these innovative technologies? There are three parties involved 
in this discourse: (1) the parents and caretakers, (2) the tech companies, and 
(3) the designers of the technology. We will discuss all three and illustrate why 
and how the focus on the responsibility for children’s rights in technology is 
that of the designers and developers of that technology. 


11.2.1 Parents, caretakers and policies 


Parents and caretakers are responsible for their children growing up in a physical 
and digital world, as they help and support children in their development. Since 
the appearance of a family device such as the television, parents have been 
tasked with setting the example for healthy TV-watching behaviour on the 
one hand and controlling their children’s screen time on the other. This task 
has become gradually more and more complex with the influx of technology 
in the household environment such as game-consoles, handheld computers, 
mobile phones and tablets. The complexity does not end there, as the services 
provided through those devices add their fair share of complexity, such as 
online gaming and social media platforms. 
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Raising children in the digital age requires ‘transcendent parenting’ (Lim, 
2016): parenting at the intersection of traditional and physical vs virtual and 
online concepts of parenting. Instead of focusing on single parameters such as 
screen time, parents should engage at a young age in children’s online lives, 
play games with them and develop an identity on a social platform together, 
etc. Transcendent parenting pursues the idea that parents raise their children 
in a healthy balance between physical and online presence. To do so, parents 
need to learn to play sophisticated games, befriend their children online and 
discuss and negotiate their involvement as their children develop. 


However, parents’ opportunities to monitor and stand up for their children’s 
rights in the virtual world are challenged for two reasons. First, the virtual 
world changes significantly over a time span of 18 to 30 years (the typical age 
difference between parents and children), creating a steep learning curve for 
parents trying to keep up with their children in playing new games, using 
new controllers and sensors. Second, making parents solely responsible for 
a healthy digital lifestyle negates the idea that (game-)technology is neutral, 
which it is not. 


11.2.2 Technology comes with an agenda 


In the book “The internet is broken. But we can fix it’ by Marleen Stikker 
illustrates the intrinsic bias of technology with a saw. The general perception 
is that a saw is neutral and becomes a tool or a murder weapon by choice, 
depending on the user’s intentions and actions. On the other side of the same 
coin is the intrinsic bias of the saw, because it is designed for cutting. It is 
equipped with a tough, but flexible steel blade and razor-sharp teeth. These 
features make a saw less suitable for a tender caress, a hug or other expressions 
of kindness. Needless to say, most parents do not consider a professional saw 
as an appropriate toy. 


While the physical features of a professional saw can easily be recognised 
as inappropriate for child’s play, it is much harder to recognise the intrinsic 
features of digital technologies. In the Barbie example (Case 11.1), ToyTalk kept 
the option open of having an agenda, and collected children’s data anyway. In 
2021 a leaked internal memo from Facebook revealed that the company was 
going to target children as young as 6 years old with advertisements. A quick 
search on the internet shows plenty of examples of big tech companies that 
want a stake in the attention of young children, and games are an excellent 
means to attract and maintain their attention. 
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Maurits Martijn and Dimitri Tokmetzis (Martijn and Tokmetzis, 2016) reverse- 
engineered the features of 72 children’s websites and apps. They found out that 
179 companies were involved in data-trafficking of children’s data through 
these websites and apps. They use this information for selling advertisements 
through a completely automated auctioning system. Children’s data on offer 
contains for example their location, device information, browsing history and 
whether they have responded to advertisements before. The whole package is 
offered to the highest bidder and within 100ms the child is presented with the 
best matched advertisement displayed on a banner in the website or app. It’s 
important to note that this is an auction on a worldwide scale, where global 
advertising companies target individual children. 


The brands offering the games are focused on the content of the game 
they offer, not on the advertising mechanics behind the game. Martijn and 
Tokmetzis (2016) illustrate with an example where the company offering the 
game distances itself from the content of the global marketing campaigns that 
come with the game. The company leaves that responsibility with the parents 
by suggesting that they should read the privacy policy of all 54 associated 
companies. 


Another business model that impacts children more directly is that of freemium 
games. Players of freemium games have the opportunity to play the game for 
free, but there are limitations or bonuses. The idea is that children become so 
engaged with the free game that they are willing to pay to remove the limitations 
or get access to the bonuses, such as Clash Royale, as discussed in Case 11.2. 


Case 11.2. Clash Royale. 


There are many examples of freemium games, and among them are the immensely 
popular mobile entertainment ‘Clash’ games such as Clash Royale by the Finnish 
company Supercell. Clash Royale is a two-player mobile entertainment strategy 
game. The game revolves around three towers, which each player needs to defend. 
Freemium players have access to all parts of the game; however, they are constantly 
reminded that bonuses are bigger and better if they pay for a season pass. There are 
in-game purchases available to progress faster in building a strong and versatile card 
deck that increases the chance of winning games. Lastly the game makes sure that 
players return to the game as some of the most important rewards only unlock after 
several hours. The persuasive design of the game elements is successful, given that 
the estimated revenue of a Clash game was close to 500 million dollar in 2021 with 
76 million active players (Clement, 2022). 
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Note that this is not a complaint against commercial stakes in a game. The 
point here is that there is an agenda that is not in the interests of children 
playing these games. A large part of the content around the game consists 
of mechanics that persuade players to increasingly spend time and money 
on the game. Children need their time to develop more skills than just those 
required for playing Clash Royale. The recent COVID-pandemic has, however, 
increased children’s access to online programs and has intensified online 
gaming behaviour with subsequently more cases of online gaming addiction 
(Rosendo-Rios et al., 2022). 


The agenda of big-tech companies with their technologies has been an 
increasing concern in society. The Children’s Online Privacy Protection Act 
(USA) (Federal Trade Commission, 2018) was one of the first initiatives to 
keep children safe when interacting with intelligent, online technology on a 
country-wide level. Recently the number of these initiatives has grown, for 
example with the association for children’s rights in design (Children’s Rights 
in Design, 2018), the 5Rights Foundation (UK, (5Rights Foundation, 2018; 
Kidron et al., 2018), the Dutch Code for Children’s Rights (MinBiZaK, 2020), 
the UK Age Appropriate Design code (ICO, 2021) and General Comment 25 
on children’s rights concerning the digital environment, adopted by the UN 
Committee on the Rights of the Child (UN Committee on the Rights of the 
Child, 2021). These regulations and recommendations are rooted in the 
universal children’s rights arsenal. The codes (Code for Children’s Rights, Age- 
appropriate Design Code) describe how safe, healthy and appropriate 
technology is designed and should be held accountable. 


However, the impact of these regulations remains, at least at the moment, low. 
Firstly, when a product or service is already on the market, investments have 
been made in time, money and people, and a request to make voluntary changes 
such that the technology or game accounts for these codes has low priority. 
Secondly, these regulations imply measures that often contradict the mechanics 
implemented. For example, the 31*' right of each child is to rest, relax, play and 
take part in cultural and creative activities. The right to rest is often not part 
of the design of a mobile game; in contrast, the games are optimised to keep 
players engaged in their game for as long as possible. Thirdly, even though 
some parts of these codes are rooted in laws, companies can easily get away 
with ignoring them. Keeping a company accountable by means of a lawsuit is 
a time-consuming and costly process, which can take months or even years to 
conclude. By that time the technology has already had its impact on children, 
regardless of the outcome of a potential lawsuit. 
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To make a positive impact on children’s lives, moral considerations need to 
become a part of the design process of games and services. Since 2018, there 
has been a clear shift in campaigning bodies, for example by UNICEF and the 
Dutch ministry of internal affairs: in addition to keeping big-tech companies 
accountable for their products, they have started to empower designers and 
developers working on (digital) products and services with a code of conduct 
in designing for and with children. 


11.2.3 Designers and developers are responsible for their work 


Designers and developers are makers. In essence, they are responsible for what 
they put out into the world. Whether it is an algorithm behind Hello Barbie 
(Case 11.1), the history feature of a smart speaker or a game. They are the ones 
that design and develop the features of the saw that define its intrinsic bias. 
They have the know-how to design and develop the features and to understand 
their impact once the product is released into the world. 


A common counter argument is that a single developer or a single designer 
cannot be held responsible for what their product will become after its release 
into the hands of unforeseen users. This argument, however, assumes again 
that the product or technology is neutral. It takes designers to conceive and 
execute an idea of implementing dark patterns that keep players glued to their 
screen for excessive amounts of time. It takes developers to turn these ideas 
into the code-snippets that become part of a market-ready product. A company 
cannot think for itself; it is composed of the people working for that company. 


Mike Monteiro puts it in simple terms: “The exchange of cash for services 
doesn’t supersede ethics. Following unethical orders won't keep you out of 
jail’ (Monteiro, 2019). He continues by suggesting that designers should, 
like medics, take an oath. To this day, everyone with a medical licence in the 
Western world takes the Hippocratic oath, with which they basically promise 
to do no harm. Medics have the knowledge and competence to use their craft 
for the worse, which history can attest to. Thanks to Hippocrates hospitals, 
nursery homes have protocols in place that have the same starting point: ‘do no 
harm: And when a derailed medic needs to account for his or her wrongdoings, 
a judge will hold a medic accountable and the fact that a medic took an oath 
carries some weight in the verdict. 


In design there is not such a common code of conduct on this scale. Yet, the 
(online) games and services of designers operate on a global scale. We have to 
acknowledge that we live in a world where game and social media addictions, 
loneliness and depression associated with online products and services have 
become a serious problem for our societies. Monteiro concludes that designers, 
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like medics, should take an oath. The messages by Monteiro, Stikker and the 
different codes of conduct are strong indications that in society there is an 
increasing expectation for designers and developers to take responsibility. To 
help them, there should be a global code for designers to create a commonly 
accepted, widely supported moral consciousness in the design process, 
especially when it concerns children. 


11.3 Ten principles for including children’s rights in 
design 


The practice of incorporating human rights in design is under development. 
In the previous section I described how the field is currently at the stage of 
defining the relationship between their moral stance and design of games and 
playful technology. The practice of a moral design process is therefore also not 
a standard procedure. Nevertheless the driving bodies behind the development 
of codes of conduct are also exploring and researching moral design processes 
for children’s technology. 


In this section we present a guide for designers developed by the international 
D4CR association, ‘Designing for Children’s Rights’ (Designing for Children, 
2018). The association started in 2018 as a local, Finnish initiative: a “Talkoot. 
Unexpectedly it went viral and many designers, children’s caretakers and 
scientists and specialists on designing for and with children came together in 
Helsinki to create the first version of 10 principles that designers could work 
with. After that initial version the guide was further developed, and we asked 
children to rephrase the principles. The version we present here was released 
in the summer of 2022. 


Each principle was also developed with children, and subsequently rephrased 
by children to make sure they understand and can explain these principles. The 
names of the children were only mentioned if the children themselves and their 
parents consented. Second, each principle is illustrated with an example, to 
make the statements more concrete. The principles cover all relevant children’s 
rights. Some game and toy companies took note or have (partially) adopted 
these principles (e.g. Lego and Toca Boca). These role model companies are 
not the standard, therefore each principle is illustrated with an example from 
both game design and the design of other (digital) products and services.°* 
An example of applying the principles in games for children can be found in 
Case 10.3. 


°3 The pdf can be downloaded from the website www.d4cr.org. 
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Principle 1. Gather and respect children’s views 


Let me show you how I live my life and what is important to me.’ 
(Girl, 9 years old, Finland) 


‘Tam and I can, so take my ideas into account first.’ 
(Karolin, 11 years old, Estonia) 


> Children have the right to participate in their communities and have 
influence on topics that matter to them. 

> Conduct ethical research with children to learn about their views and 
experiences. 

> Make sure to get both the guardian's and the child’s consent to participate. 

> Make sure children’s input is implemented in your design. 

> Children’s friends, parents, teachers, and communities also care about 
your product or service, so include them in the process as well. 

> Get input from experts in children’s well-being, needs and age- 
specific development, and include up-to-date research from a range 
of disciplines. 


The above statements link to the UN Rights of the Child: The Right to 
Development & The Right to Participate. For example, make use of focus 
groups, interviews or co-design sessions. Learn about the role of children in 
a design process (Druin, 2002), or how to best consult and evaluate current 
technologies with children (Markopoulos et al., 2008). 


Principle 2. Everyone can use 


‘Include me and my friends equally. 
(Boy, 15 years old, Finland) 


> Children need products and services that do not discriminate against 
characteristics, such as appearance, gender, sex, age, ability, language, 
ethnicity, nationality or socio-economic background. 

> Support diversity, accessibility and inclusion in all aspects of design, 
business and marketing practices. 

> Expect children to use your products and services in unintended 
ways. Children might use your products or services even if they are 
not designed for them. 

> Provide spaces and tools for children to build and express a stronger 
sense of self. 
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The above statements link to the UN Rights of the Child: Non-discrimination. 
For example, use the cards for Developmentally Situated Design (Bekker 
and Antle, 2011) to inform yourself about children’s competencies at each 
developmental stage. Keep in mind that age, developmental stages, ability, 
culture and language impact children’s understanding (Figure 11.1). 


Principle 3. Use communication children can understand 


‘Use clear and understandable pictures and sentences. Let me answer in 


a way that suits me. 


(Mark and Gerben, 11 years old, Netherlands) 


> Make sure that children understand all the information that could have 
an impact on them. This includes providing terms and conditions and 
marketing messages in easy-to-understand language. 

> Consider multiple forms of communication (pictures, video, text, 
sound, etc.) on multiple platforms to make information understandable 


and accessible to all. 


5-6 


Y © th © 


cognitive 


READING 


Children in this age group are 
practising reading simple words 
and sentences. 


Children can practise this by 
looking at picture books, 
sounding out new words, and 
reading simple sentences with a 
caregiver. 


Sounding out new words witha 
caregiver's guidance requires 
recognizing letters and their 
sounds and combining these 
sounds together. 


Figure 11.1. Age group and reading capabilities. 
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Designer Tips: 

* Does text in the design use the simplest 
language possible? 

¢ Does the design include audio to help 
children sound words out? 


¢ Can the design recognize and reward 
successfully reading simple words and 
sentences? 
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> Keep in mind that age, developmental stages, ability, culture and 
language impact children’s understanding. 


The above statements link to the UN Rights of the Child: The Right to 
Information. For example, involve children in the design process, use language 
they understand and test the outcomes early in the development process. If 
the product is released internationally, make sure to run local studies in key 
markets. 


Principle 4. Allow and support exploration 


> Children need to have freedom to experiment, take risks and learn 
from mistakes. 

> If mistakes occur, support the child to fix them, either by themselves 
or with an adult. 

> Encourage curiosity, and consider children’s evolving capabilities based 
on age and development, personalities, skills and interests. 

> Offer children opportunities to acquire new skills and encourage them 
to take on self-driven challenges. 

> Design for children to be creators and contributors, not just consumers. 


The above statements link to the UN Rights of the Child: The Right to 
Development & The Right to Learn. For example, if your product involves a 
support platform, allow children to express their experiences and contribute 
their solutions. If your product supports a maker community, allow children 
to grow based on their level of competence with your product rather than their 
age. Allow for safe, appropriate, user-generated content. A great example is the 
Lego-building community where children and adults help and consult each 
other based on their level of expertise rather than age (LEGO, 2008). 


Principle 5. Encourage children to play with others 


‘Help me find new friends to play with online, without revealing who Iam, 
(Harriet, 9 years old, Sweden) 


> A child’s well-being, social life, play, creativity, self-expression and 
learning can be enhanced when collaborating and sharing with others. 

> Provide children with safe experiences, both online and in person, that 
help develop relationships and social skills. 

> Offer a healthy social environment by not highlighting differences that 
can be used in discriminatory ways. 

> Your design decisions are actively shaping the culture surrounding your 
product or service. 
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The above statements link to the UN Rights of the Child: The Right to 
Development & The Right to Participate. For example, in ‘Animal Crossing: 
New Horizons’ for the Nintendo Switch™ System (Animal Crossing, 2020), 
each player is represented by an animal-like avatar. The game encourages social 
interactions with non-playable characters (NPCs) and seamlessly integrates 
that with social interactions with other remote players. The game also provides 
ways to play together locally. The Nintendo controller is easily split into two 
mini-controllers to facilitate local multiplayer mode and explore Animal 
Crossing together. 


Principle 6. Create a balanced environment 


‘Give me more time to play, allow me to use my time to play. 
(Olympia and Kostis, 9 and 10 years old, Greece) 


> When designing a product or service, consider different moods, views 
and contexts of play. 

> Offer some breathing space. Foster interactive as well as passive time. 
Encourage children to have breaks. Consider the use of offline, social, 
in-person and tactile experiences. 

> Make it easy for children and their care givers to set limits. Help develop 
and transform those limits as appropriate for the child’s developmental 
journey. 


The above statements link to the UN Rights of the Child: The Right to 
Development, The Right to Learn & The Right to Leisure and Play. For example, 
‘Animal Crossing™: New Horizons’ for the Nintendo Switch™ System (Animal 
Crossing, 2020) is a game that keeps the pace of real-time, thus the events 
happening in the game are in pace with real-life day and night rhythm. It 
allows children to take a break without missing much. Even more, one of 
the core game mechanics is to collect resources from an island which can be 
sold to the island’s shop as a means to earn the in-game currency. Every day 
at 10:00 pm (real time) the shop closes, effectively discouraging players from 
engaging with this mechanic - giving them a good reason to take a break 
from the game. In contrast: Clash Royale’s version of encouragement to take a 
break is a small message at the bottom of a splash screen that suggests players 
take a break after losing a few fights. A player is only exposed to the message 
for a few seconds and all the game mechanics that persuade them to continue 
gaming remain intact. 
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Principle 7. Keep children safe and protected 


‘Offer me ways to protect myself and to help me and my friends 
understand how to stay in control of our safety. 
(Girl, 11 years old, India) 


Make sure your products and services are safe to use. Do not assume 
anyone else will ensure children’s safety. 

Explain why something might be unsafe, and inform the child about 
how to stay safe. 

Help children to improve their digital literacy. 

Make unwanted and inappropriate content easy to report and block. 
Provide children with tools to block and distance themselves from 
those they do not want to have contact with. Make sure you have a solid 
system for reporting and managing users. 

Do not expose children to illegal content. 

Consider the type of behaviour you are encouraging, and endeavour to 
provide a healthy environment. 

Equip caregivers with an understanding of healthy behaviour. 


The above statements link to the UN Rights of the Child: The Right to be 
Protected. For example, make access to helplines very obviously accessible for 
children, for example using chat functionality, with typing but also consider 
voice-services for the age groups that cannot read yet. Consider an alert button 
for children to mark unwanted, inappropriate or illegal content. Include parents 
and children in the design process to ideate acceptable and practical solutions. 
Examples are the report buttons in Facebook and coding platform scratch but 
also as a browser plugin such as the Dutch initiative https://meldknop.nl. 


Principle 8. Do not misuse children’s data 


‘Respect the data you get, and let me know who will have access.’ 
(Gerben and Mark, 11 years old, Netherlands) 


v 


Do not collect or store any unnecessary data from children. 

Set a high bar for what data is essential to gather. 

Help children and caregivers to keep control over children’s data. Give 
them choices about what data to share and why, and let them know how 
their data will be used. 

Do not monetise, share or sell children’s personal data to other parties. 
Demonstrate care for children by respecting their data and right to 
privacy. 
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The above statements link to the UN Rights of the Child: The Right to Privacy. 
For example, consider technological options carefully; online storage and 
internet connections are not the only way to communicate between devices. 
Local networks, ad-hoc communication can be realised in several ways, 
without online access. Make sure to only implement what is needed, not all 
that is possible. 


Principle 9. Help children recognise and understand commercial 
activities 


“The ad should be different from the content I am expecting: 
(Myra, 4 years old, USA) 


Label marketing clearly so children cannot confuse it with information. 
Clearly state when actions in your product or service commit children 
to download content, or commit to exclusive use of your product. 
Confirm that children understand any purchases they can make before 
paying for them. Implement parental control for payments to reduce 
risks. 


The above statements link to the UN Rights of the Child: The Right to 
Information. For example, test early with children of different ages to learn 
what and how they distinguish commercial activities and leads to unwanted 
or unexpected outcomes. Also, observe how quickly they learn to distinguish 
commercial activities from actions that belong to your product. Consult with 
parents to understand what they think is appropriate and acceptable exposure 
to commercial activities. 


Principle 10. Design for the future 
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Children have the right to life and a future, and for a thriving planet for 
the generations to come. The current climate crisis and environmental 
crises, such as pollution and biodiversity loss, are all children’s rights 
crises. 

Children have the right to be informed about the root causes, status, 
effects and the systemic nature of the climate and environmental crises. 
Consider and measure the climate and environmental impacts of all 
business operations. Reduce the negative and increase the positive 
impacts. 

Make sustainable business and design decisions and consider the long- 
term effects. 

Educate children and adults to understand their part in the world, being 
aware and caring for this planet together. 
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The above statements link to the UN Rights of the Child: The Right to Life & The 
Right to Information. Example: The Perfect Earth games (Spelend Ontdekken; 
Perfect Earth, 2022) use game mechanics to challenge children cognitively, 
and physically, and at the same time learn something about animals. It is an 
edutainment game. This principle does not imply that all games for children 
should become edutainment, but there are not many examples where children 
are made aware of their ecological footprint based on their digital activities, 
or even better their contribution to the environment. An example for adults 
is the search engine ‘ecosia, which has created a business model where each 
search results in the restoration of forests. Another initiative in that respect is 
Designathons (Beamer and Conkic, 2014). The Designathons are co-creation 
events where children learn to design and innovate on topics for a sustainable 
world. 


Case 10.3. Facilitate play for remotely attending school. 


For my research (Sluis-Thiescheffer, 2021), I worked with a telecommunication 
company. They developed their own teleconferencing software (comparable to 
Zoom, Teams, Jitsi, etc.). Their primary market was business oriented, but they 
recognised that a significant part of their customer base consisted of primary schools. 
They wanted to include children’s views on the matter, to comply with a user-centred 
design process. The same case shows, however, how close children’s needs coincide 
with what is described in children’s rights, such as the right to play. 


The communication company considered three types of remote collaboration: 
attending class, collaborating in a one-on-one setting and collaborating in a small 
group. To gather children’s views we conducted two different methods: brainstorming 
and prototyping. When brainstorming, children can express their ideas more freely 
and can come up with original and novel ideas, albeit often less workable. When 
children create a prototype to conceptualise their ideas, they might become less 
original, but they will come up with more workable solutions. Combining both 
techniques allows children to express their views on future scenarios and think 
through how that future scenario might work. 


To incorporate children from different schools from different regions, we consulted 
67 children from schools in the province of the North of Holland, Utrecht and 
Brabant. They created their ideas in groups of 4-6 children. Each idea, regardless of 
the method with which it was generated, was presented to the group and discussed 
with the children. Each group of children participated in one session which included 
both brainstorming and prototyping. Each group expressed on average 65 ideas. The 
resulting ideas can be categorised in four types of prototypes: technical prototypes, 
existing technology, robots and ‘other’ 
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A technical prototype was, for example, a broadcasting device and receiving device. 
With such prototypes, we could discuss data-related issues (principle 8), such as 
what data needs to be transmitted, and what data should be stored and where; also, 
whether or not the communication company was allowed to store a copy of the 
data. The children were still developing a sense of data-sensitivity. They stated that 
in principle only the school was allowed, or rather obliged, to receive and store data 
concerning schoolwork. The communications company was only allowed to create 


a stable communication line. 


Existing technology was for example a (variation of a) laptop. With such prototypes 
children would describe new features they wanted to be implemented in the current 
solution. For example, they addressed logistical functionalities, to be able to send 
physical objects using the laptop, such as specific pencils that would only be available 
at school. Or they would design for additional cameras at school to be able to view 


group members when working together. 


Robots were an often-designed solution. Robots are not yet a feasible solution, but 
they are considered to be a realistic option. A robot solves the logistics of physical 
objects, as it can travel between school and the home of the child attending school 
remotely. More importantly, a robot could be used as a proxy of the child attending 
school from home. The robot solutions revealed the children’s need to play. Attending 
school was a necessity, what they most missed was playing time with their friends, 
especially during breaks in the schoolyard. After all the hard work in class, they would 
definitely want a robot that could join their friends during free time (principles 5 
and 6). The robot would also help to intervene in cases of bullying; since a robot is a 
mechanical device, children considered that it could safely step in without the risk 
of them being harmed personally (principle 7). 


Futurisms were highly futuristic solutions, sometimes envisioning the future, 
sometimes a solution designed around the child’s favourite toy. Some children 
designed a solution by adding communication features to their favourite toy-car or 
cuddly toy. The more futuristic visions included a digital twin of the school desk 
and a hologram. The digital twin allowed children to physically work together, while 
physical interactions at home would be transferred to a proxy (e.g. a mechanised 
doll) at school. That would allow the child to work and interact with peers more 
naturally than using a laptop (principle 2). The hologram would mimic the child’s 
facial expressions, which would be controlled by an interactive facial mask for the 
child working from home. So in addition to the proxy, the child thought it was 
very important that facial expressions were transmitted as well, especially during 
the breaks. The hologram would be rather independent, allowing the child to be as 
autonomous as possible and explore and experience a regular school day as much 


as possible (principle 4 and 6). 
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Thus by working with children on future scenarios, the company actively included 
principle 1 (gather and respect my views) and principle 10 (design for future) 
in their design process. The children’s design solutions helped them prioritise, 
from a child’s perspective, which rights the children thought should be addressed 
when attending school from home: principle 4 (explore), 5 (play), 6 (balanced 
environment), 7 (safety) and 8 (data handling). The ideas themselves often had 
practical issues that prevented them from being implemented. Nonetheless, because 
the children themselves expressed these values, the company developed a new 
view and subsequently a product-roadmap based on these insights. One of the 
adjustments was to include options to play with classmates using their remote- 


communication platform. 


11.4 Legal considerations and future work on the 
principles 


All the codes, principles and regulations are rooted in law, whether it is the 
universal rights of the children such as the D4CR principles or local laws like 
the code for children’s rights (Code voor Kinderrechten) in the Netherlands 
(MiBiZaK, 2020). A law can only be effective if it is maintained. In contrast 
with privacy laws for adults, there is no governing body that has adopted such a 
code in their system with a budget and an organisation that proactively checks 
for compliance. At best there are advisory bodies that moderate lists of games, 
apps, websites and toys and make recommendations for parents. 


Internationally we do see, however, a growing interest in codes of conduct for 
designers and developers by governments. In the Netherlands for example, 
the code for children’s rights was initiated by the Dutch government, and 
they are currently exploring the next steps for making more of an impact in 
society with that code. On an international level there is a growing interest in 
the work of UNICEF (2021) on Al and children, and they work with national 
governments (UNICEF and Finland). The urgent need for governments 
to take action in this area is increasing for three reasons. First, the impact 
of gaming on physical health (sedentary behaviour) and mental health 
(loneliness and depression) has become a societal problem that needs to be 
addressed (Rosendo-Rios et al., 2022). Second, there is a growing awareness 
that online privacy needs to be actively protected, especially as concerns 
children. Lastly, related to an individual’s privacy is the recognition that the 
impact of big-tech companies, such as Apple, Meta, Google, Amazon, etc., 
on society has proven to be tremendous. Take, for example, the influence of 
Facebook’s recommender system on the political system in America during 
the elections in 2016. At the moment of writing, the video-sharing platform 
TikTok, of Chinese origin and the leading platform among young people, is 
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under severe scrutiny in the USA and the Netherlands (Anonymous, 2020). 
TikTok is said to collect search and browsing histories; keystroke patterns; 
location data; biometric identifiers - including face- and voiceprints; draft 
messages; metadata; and data stored on the clipboard, including text, images, 
and videos. The information they harvest is so robust in identifying a specific 
person, that the potential level of manipulation of individual citizens by a 
foreign state is very powerful. 


Finally, there is an increased consciousness within companies that they need 
to express what they stand for and how they embed their view on children in 
their design and development processes. In the Netherlands, the Dutch 
Gaming Association created a manifesto for its members (gaming companies) 
in which they express how they view the use of loot boxes and how they 
distinguish gaming from gambling. There is no such body for children’s 
products, and for this chapter I interviewed three companies on how they 
view the 10 principles of D4CR. One was already working on a company 
policy based on both the 5Rights Foundation and the D4CR principles. The 
other two had placed it on the road map, to evaluate their design processes 
and implementations against the principles as they develop new features and 
services for their products. 


Thus, the outlook for initiatives such as the D4CR principles is that they will 
be increasingly supported by governments. The security issues with social 
media platforms, such as TikTok, might increase the urgency needed to 
develop laws based on these principles for the health and privacy and safety 
of our children. In the meantime, this book and initiatives, such as UNICEF, 
D4CR and the 5Rights Foundation, are reaching out to and educating an 
increasing number of developers, to promote the design of moral technology 
and games. 
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Abstract 


There are increasing numbers of products and services offered by the Digital 
Afterlife Industry that raise complicated questions about human dignity and the 
digital component of death. In most societies, we have refined moral and legal 
norms for how to treat someone's remains showing respect for the person to 
whom it belonged. However, such norms are mostly absent when the treatment 
concerns someone’s digital remains. In particular, the approach to privacy 
issues has not been established. In this chapter, we explore how Information 
Ethics, as proposed by Luciano Floridi, can offer a meaningful framework to 
better understand the nature and importance of someone’s ‘informational 
body. We will argue that Information Ethics as patient-oriented, ontocentric 
and e-nvironmental macro-ethics will lead to a radical rethinking of how to 
contribute to the realisation of human dignity in the digital afterlife. We briefly 
conclude with some thoughts on what this would mean for business ethics and 
law-making. 
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Key concepts 


> 


Information Ethics is a non-standard (because patient-oriented), 
ontocentric and e-nvironmental macro-ethics. 

Information ethics is a patient-oriented ethics: it aims to analyse actions 
or events in terms of the influence they have on the entities that are 
impacted. It has the goal of evaluating, from a moral standpoint, 
the opportunities presented to the entities impacted in terms of 
‘informational flourishing. 

Information Ethics is ontocentric. It gives value to informational things, 
whatever they are, based on the degree of informational arrangement 
they represent. 

‘E-nvironmentalisn’ recognises that the environment in which humans 
behave and human civilisations grow is increasingly formed by artificial 
things manufactured by humans. 

Just as they are part of the living world (the biosphere), humans, being 
semantic entities, participate in an information universe, which Floridi 
calls ‘the infosphere’: an information universe. 

A reductionist argument claims that privacy is required to avoid the 
negative effects of personal data exploitation. 

A property argument claims that personal information is the private 
property of people, and that any sort of undesired publication or 
appropriation of this data can be considered as theft. 

An ontological argument is based on the idea that our information is a 
constitutive part of our identity rather than a possession. 

Personal information is a relational structure that describes the existence 
of a human being as a semantic being participating in the infosphere. 


12.1 Do dead people have a right to privacy? 


Case 12.1 Inheritance law and email accounts. 


In 2017, a Dutch man passed away. The beneficiaries of his estate claim the release 


of credentials and content of his email account. The account is part of a service 


provided by Microsoft, who does not want to release the account for various reasons: 


first, because digital correspondence cannot be seen as ‘goods’ that are part of an 


estate; second, because the contract governing the provision of email services was 


between the testator and Microsoft, and in the contract, legal obligations towards 


e.g. the next of kin are not included; last, because the testator has a right to privacy 
under the GDPR. 
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In casu, the Dutch district court (Midden Nederland) considered the case, and 
struggled considerably in dealing with this issue due to a lack of clarity in the 
legislation relating to offline property. It held that, in the case of inheritance 
law, it is unclear whether digital data can be regarded as goods. The prevailing 
position in the literature seems to be that digital data cannot be regarded as goods 
within the meaning of the applicable Article 3:2 of the Dutch Civil Code, while 
the possible proprietary status of digital data has not yet been clearly crystallised 
either. Something that is neither a good nor a debt cannot be inherited. The court 
ruled that an appeal to inheritance law could not, therefore, be accepted for digital 
data at that time. It argued that it was up to the legislator to decide on these matters, 
and that additional lawmaking was required. 


The court considered that, in principle, the heirs were also bound by contractual 
obligations concluded by the testator, with regard to both the rights and obligations 
arising from the agreement. The provision of the email account is the characteristic 
performance to which the email provider has committed itself. As the testator and 
Microsoft had not arranged anything about the consequences of death, the next of 
kin had the right to access the testator’s email account. 


Finally, the court did not consider Microsoft’s appeal to the GDPR, because the 
GDPR regime only covers personal data of living (and not dead) persons. 


In conclusion: Microsoft had to release the credentials and content of the email 


account on behalf of the dead man’s next of kin. 


The Dutch case shows a court struggling to apply legislation designed for 
application in offline matters to an online affair. Not without reason, the court 
explicitly held that the Legislature should modernise its inheritance laws, and 
regulate in what manner someone’ digital identity and footprint should be 
dealt with after their death. 


The Delaware Legislature (USA) did, for instance, regulate the fiduciary access 
to digital assets and digital accounts in a separate chapter of its Decedents’ 
Estates and Fiduciary Relations Act™. It explicitly states that: 


(a) A fiduciary with authority over digital assets or digital accounts of an 
account holder under this chapter shall have the same access as the account 
holder, and is deemed to:(1) Have the lawful consent of the account holder; 
and 


54 Delaware code, TITLE 12, Decedents’ Estates and Fiduciary Relations, Fiduciary Relations, 
Chapter 50. Fiduciary Access to Digital Assets and Digital Accounts, sections 5001-5007. 
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(2) Be an authorized agent or user under all applicable state and federal 
law and regulations and any end user license agreement. 


(b) Upon receipt of a valid written request sent pursuant to the requirements 
of subsection (c) of this section, from a fiduciary seeking access to, transfer of, 
copy of, or destruction of a digital asset or digital account, a custodian shall 
provide the fiduciary the applicable access, transfer, copy, or destruction 
of the digital asset or digital account, unless it would be technologically 
impracticable to provide access to, transfer of, copy of, or destruction of 
the digital asset or digital account to the fiduciary or to the account holder. 
Unless otherwise provided by a governing instrument or a court order, a 
fiduciary may access: 


(1) The content of an electronic communication, as the term is defined by 
the Electronic Communications Privacy Act, 18 U.S.C. § 2510, sent or 
received by the account holder only if the custodian is permitted to disclose 
the content under the Electronic Communications Privacy Act, 18 US.C. 
§ 2702(b); 


(2) The catalogue of electronic communications sent or received by the 
account holder; and 


(3) Any other digital account or digital asset of the account holder.55 


As always, the challenge with regulating innovation is that laws cannot be 
produced at the same pace as we can innovate in technology (Wernaart, 2022). 
Regulating a fundamental right such as privacy in the context of digital identity 
and inheritance is not, in itself, a bad idea: law as a regulatory instrument 
offers direction in how we expect privacy to be governed in a society, and 
adds consequences for violating these expectations. At the same time, each 
time when products and services innovations are created, new dilemmas and 
matters of fundamental rights present themselves. We will have to see whether 
or not the current legislation offers meaningful solutions to those matters. For 
instance, what should we think of the development of a so-called ‘griefbot’ 
(Van der Vorst and Kamp, 2022): a robot charged with personal data such 
as biometric, online behavioural and vocal data. This robot could mimic the 
main characteristics of a dead person, and help relatives in their grieving 
process, or perhaps keep someone's spirit alive a bit longer. Such technology 
could in the long run encompass self-learning elements. This way, the griefbot 
could engage in new relationships with, say, the new-born grandchild who 


55 § 5005. Recovery of digital assets and digital accounts from a custodian. 
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never met their grandfather or grandmother due to their untimely death. The 
griefbot/grandparent could help the child with schoolwork, ask about its day, 
or give advice on all kinds of matters. On the one hand, such technology would 
enable people to ‘live beyond the grave and allow young people to engage 
with dead relatives, while physically this would never have been possible. On 
the other hand, complicated questions arise that relate to privacy, ownership 
and autonomy. What if the child builds a relationship with the self-learning 
griefbot? Whose data does this concern? The Delaware Act would fall short 
in deciding on this matter, since part of the data, the part that develops the 
relationship with the child, is produced after the death of the person involved. 
What if the griefbot develops characteristics that were unforeseen? Can the 
parents in question decide to terminate the program, even if this is explicitly 
against the will of the dead grandparent and/or the child the bot interacts with? 


This example may have a dystopian undertone and may sound like science 
fiction. However, considering the current developments in the funeral industry 
(Jiménez-Alonso and De Luna., 2022), such products may be more realistic 
than one might expect. 


It is time to rethink how we define fundamental rights in at least two ways: first 
is that our digital identity becomes more important, and prompts us to also 
consider human rights as not predominantly offline-oriented rights anymore; 
second, we need to accept that lawmaking and innovation cannot be done at 
the same pace. Therefore, we need human rights not only as legal concepts 
(top-down), but also as design principles in innovation (bottom-up). In this 
chapter, we will explore how Luciano Floridi’s framework on information ethics 
(IE) can help in this process. 


12.2 Death in the digital world 


There is no doubt that the pandemic has increased the digitalisation of many 
aspects of our daily activities, both personal and professional, and that there 
is every indication that many of these activities will continue to be held online 
(Amankwah-Amoah et al., 2021; Soto-Acosta, 2020). For several months, 
due to repeated quarantines, many of us had to interact with our loved ones 
virtually, and at the height of the pandemic, many also had to say goodbye 
to their dying loved ones through a video messaging service with the help of 
on-site caregivers. While death rites already had a digital dimension, think 
for example of the many memorial pages on social networks, the pandemic 
has undoubtedly increased their digitalisation (Biger and Yildirim, 2022). 
The epidemiological situation has also required many families to hold virtual 
mortuary celebrations for their loved ones, in whole or in part. We now 
know only too well that the digital traces we leave behind when we are online 
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represent extremely lucrative data that are often collected and monetised for 
commercial, ideological and political purposes (Zuboff, 2019). We do not yet 
necessarily realise that a lot of these digital traces will outlive us and will be 
used after our death, with or without our consent. In fact, most of us have 
never really thought about how we want our digital legacy to be handled after 
our passing (Grimm and Chiasson, 2014). It is undeniable that death now has 
a digital component and the question of how to manage and protect personal 
data after death involves ethical and legal issues whose complexity we are only 
just beginning to grasp. There is pressure exerted by the vast amount of data 
required to train the numerous AI systems that are increasingly penetrating 
many of our spheres of activity. While many jurisdictions have undertaken 
legislative reforms to adequately protect citizens’ personal data, the question 
remains whether such data should be given special protection after death. This 
question is all the more pressing as the presence of profiles of deceased persons 
on social networks is growing. In fact, at the current rate, it is likely that by the 
end of the century, the number of Facebook profiles of deceased persons will 
outnumber the profiles of living persons (Ohman and Floridi, 2018). 


As will be discussed in this section, we are also witnessing the proliferation 
of posthumous digital data management and processing services. These range 
from information managing services to what is advertised as nothing less than 
‘re-creation’ services, which allow descendants to ‘interact’ with their deceased 
loved one, resurrected in the form of an Al-powered chatbot created from the 
deceased’s personal data retrieved from social networks. The many products 
and services offered by the startups that form what can now be described as 
the digital afterlife industry (DAI) (Ohman and Floridi, 2017) raise multiple 
ethical and legal issues that we are ill equipped to deal with at the moment. 
Indeed, it appears that we are not ready, either legally or conceptually, to deal 
with the thorny issues related to the management of personal data after death 
nor are we ready to face the wave of digital mortuary and posthumous services 
and products that is arriving at breakneck speed. Considering the difficulties 
encountered by the judge in dealing with the case presented in Case 12.1, it 
is clear that there can be a legal vacuum regarding the issue of posthumous 
processing of personal data. In this case the judge even felt the need to call 
on the legislator to act in this regard. The question of how to provide an 
appropriate legislative framework for the posthumous processing and use of 
personal data is fundamentally an ethical one. It therefore requires in-depth 
philosophical reflection. We believe that Information Ethics (IE), as developed 
by Luciano Floridi, can make an important contribution to the discussion about 
the responsible handling of posthumous personal data and, as a corollary, to 
the reflection on the appropriate legislative framework for such data. 
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Patrick Stokes is a philosopher who is specifically interested in the issues 
surrounding digital death. He stated (2015) that, despite the fact that the 
phenomenon of digital death has engaged the attention of sociologists and 
anthropologists, it seems that the philosophical and ethical issues related to 
this question have remained relatively unexplored, with the exception of work 
by Ohman and Floridi (2017, 2018) and of course Stokes himself (2015, 2021). 
Inan article that critically addresses the DAI, Ohman and Floridi (2017) point 
out that the possibility of leaving an imposing digital legacy, is now somehow 
democratised because of the traces we leave behind when we act online and 
on social networks. Such a legacy was previously reserved for celebrities whose 
work and existence had been widely documented, photographed and filmed. 
Indeed, because the architecture of the web is made in such a way as to harvest 
our personal information, we can reasonably assume that this information will 
outlive us and will be used for various purposes after our passing. For example, 
after loved ones have passed away, many descendants will want to access the 
digital information that they have left behind during their lifetime. However, 
because of the frequent absence of specific instructions from the deceased, and 
given the legal vacuum that characterises these issues in many jurisdictions, it 
is not surprising that these requests have given rise to numerous legal conflicts 
such as the one discussed in Case 12.1. Ohman and Floridi underline that these 
are conflicts reminiscent of the legal disputes that break out in the families of 
celebrities regarding their succession. 


In addition to the legal issues raised by the different services offered by the 
DAI, these new phenomena also raise several ethical issues. Starting from 
the classification established by de Oliviera et al. (2015) and with the aim 
of identifying the different moral problems associated with these services. 
Ohman and Floridi (2017, 2018) sort them into 4 categories: (A) information 
management services, (B) online memorial services (C), posthumous 
messaging services and (D) re-creation services. 


The purpose of information management services (A) is to organise the 
management of digital possessions after death. Many of the companies that 
offer these types of services provide a form of digital will in which individuals 
indicate whether they want their digital data, such as their social network 
profile or Google account information, to be passed on or destroyed. 


Other companies provide posthumous messaging services (B), which, often 
combined with information management services (A), allow a person to 
schedule messages to be sent to individuals or groups of individuals after their 
death. These messages can contain passwords or personalised messages. 
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Several online memorial services (C) also exist, and often include a platform 
and a means of communication so that the relatives can gather on the ‘digital 
grave’ of the deceased person and interact. One can publish photos, testimonies, 
exchange with mourners, etc. For example, Facebook offers to plan the 
memorialisation of a user’s profile at the time of their death. For some years 
now, they have also offered the possibility of designating a legacy contact to 
manage the memorialised profile of deceased persons. The designated legacy 
contact can control the publications on the site, request its deletion, answer 
new contact requests and upload new profile photos. However, the legacy 
contact cannot log into the account, read private messages that have been sent 
during the lifetime of the user nor delete contacts. Even if this service is not 
publicised as such and though you need to look closely into the preferences to 
access it, Facebook also offers users the possibility to request the automatic 
deletion of their account after their death. It is also possible to report a deceased 
person on Facebook and request, as a close relative, that their account be 
memorialised or suppressed. 


Given the large number of Facebook users who will die in the coming decades, 
we can assume that Facebook sees this as a very lucrative business model 
(Ohman and Floridi, 2017). Not only do users generate data while they are 
alive, but they continue to do so and to generate traffic long after their death. 
Finally, the impressive progress made by deep learning in natural language 
processing since the 2010s, coupled with the abundance of personal data 
collected on social networks and other online platforms, has allowed start-ups 
to develop products that were considered mere science fiction just a few years 
ago. However, these are advertised as re-creation services (D), ie. services that 
claim to use an individual’s personal data to reproduce their behaviour based 
on an artificial intelligence system (AIS), in other words to re-create their 
personality. These services allow the generation of new publications on social 
networks or, in their most complex forms, interaction with the digital version 
of the deceased, exactly as one would do with Siri or Alexa. They present in 
the form of chatbots and may or may not be accompanied by an animated 
image of the deceased, akin to deepfake videos. 


In the light of this brief, and admittedly incomplete, inventory of the different 
services offered by the DAI, several ethical issues emerge and many questions 
are left unanswered. Is it morally acceptable to create an interactive device using 
an AJ algorithm, fed from the online activities of a deceased person, without 
their consent? Given the unpredictable nature of machine learning algorithms, 
is consent sufficient to justify the creation of such a device? Should we analyse 
the impacts of the new offer of mortuary and afterlife services on the mourning 
process of relatives and the social effects of these new practices (Van der Vorst 
and Kamp, 2022)? If someone is harmed after interacting with the digital 
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version of a deceased person, who should be held responsible? Is it morally 
problematic that social media platforms keep their users’ accounts active by 
default, while families in the absence of specific instructions from the deceased 
struggle to access information relating to their loved one? But what if social 
media platforms simply deleted the account and the information it contains? 
Could that be considered as the destruction of a person's legacy? And if so, as 
suggested by Stokes (2015), should all the information that we leave on social 
media be preserved, from the picture of our beloved cat to the one of the sunset 
we captured while on holiday? If so, how should we view the environmental 
impact of such a practice, knowing the quantity of energy that would be 
required to store this astronomical amount of data? Could the monetisation 
of digital personal information by DAI businesses be considered a form of 
instrumentalisation of the dead and therefore an infringement of their dignity? 
More generally, should individuals’ privacy and personal information be 
protected beyond life? If so, what is the justification for placing a moral value 
on the personal data of a deceased person? The amount of ethical and 
fundamental rights questions raised by these new practices around digital 
afterlife is rather unsettling, but they actually converge on a more fundamental 
question: What moral status should be given to the personal information of 
the deceased? While we do not claim to offer an answer to all these questions 
here, we do believe that the ethics of information elaborated by Luciano Floridi 
is particularly useful when analysing the ethical issues related to the moral 
obligations we have in relation to what we can call digital remains. We will first 
present the foundations and main concepts on which IE is built, and we will 
then analyse the moral obligations we have towards digital remains, based on 
these principles. 


12.3 The ethics of information 


In order to explore the question of the moral status of our personal information 
both above and beyond the grave, it seems necessary to define the very idea 
of information and the place that it occupies in our personal identity. In order 
to do so, we believe that the approach developed by Luciano Floridi in his 
philosophy of information is particularly interesting. First, he argues that it 
is necessary to re-examine what we understand by the term ‘information 
(Floridi, 2010). Furthermore, he proposes that our personal identity is 
completely informational in its nature (Floridi, 2013). These theses, which we 
will explain in the next few pages, imply a revision of our usual understanding 
of information and, in our opinion, allow us to fill the conceptual void exposed 
by the question of online death and digital remains. Such a reconceptualisation 
of information also, necessarily, leads us to reconsider the very idea of privacy, 
not only after death, but also when the persons generating information are 
alive and well. 


193 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


Frédérick Bruneault, Andréane Sabourin Laflamme and Bart F.W. Wernaart 


information 


infosphere 


194 


Before addressing these questions about privacy, let us ask ourselves this: Is 
information really at the heart of our personal identity? According to Floridi 
(2013) this is indeed the case, and it becomes all the more clear given that we 
live in information societies that have been profoundly transformed by the 
ubiquity of information and communication technologies (ICT) over the past 
decades. We have previously presented the main characteristics of Floridi’s 
approach (Bruneault and Sabourin Laflamme, 2021, 2022), so we will only 
focus here on some of the main aspects of his philosophy. The exponential use 
of ICTs requires that we completely rethink the philosophical premises from 
which we understand information, society and ourselves. A classical 
interpretation of information, including Shannon's mathematical theory of 
information (1948), tends to reify information as a ‘thing’ that can be possessed, 
exchanged, negotiated, transmitted and abandoned. However, it seems that the 
development of ICTs highlights the limits of this understanding, especially 
because of the centrality and preponderance of the concept of information for 
individuals and society today. Following Copernicus’ rejection of the idea that 
the Earth is at the centre of the universe, Darwin's questioning of our particular 
position in the lifeworld, and Freud’s undermining of the Cartesian idea of an 
individual in perfect control of themself and their thoughts, Floridi claims that 
the digital revolution is a fourth revolution confronting our self-understanding. 
The name of Turing is unmistakably linked to this new revolution. We are no 
longer the only beings capable of making meaning and manufacturing 
information, as we have now developed our own machines, especially ICTs, 
capable of creating and manipulating this information, particularly through 
AI. This is a new decentering that questions some of the most deeply rooted 
philosophical premises in our traditions. 


According to Floridi, this new situation, brought about by the rapid development 
of ICTs, emphasises the fact that people live in what he calls the infosphere. 
Just as humans are part of the living world, the biosphere, he argues that human 
beings, being semantic entities, participate in an information universe that he 
calls the infosphere. This universe has always been a fundamental (implicit) 
component in earlier stages of human society’s development, but has since 
become an essential (explicit) component of social evolution. Floridi states 
‘only very recently has human progress and welfare begun to depend mostly 
on the successful and efficient management of the life-cycle of information 
management’ (Floridi, 2013: p. 3), as ICTs have unleashed informational 
management capabilities beyond the limitations that existed in earlier historical 
phases. 


Floridi also proposes the expression ‘onlife; a word he coined that characterises 


our current relationship with the digital world (Floridi, 2015). It no longer 
seems truly useful (at least ever less useful) to try to mark a clear-cut difference 
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between ‘offline’ and ‘online’ life. Our lives are now constantly connected 
to the digital world due to ICTs and their ubiquity - via smartphones and 
the various devices that have become an integral part of our daily activities. 
Our onlife blurs the distinction between real and virtual worlds in addition 
to the differences between nature, people and artificial creations. Another 
fundamental characteristic of our current situation is the fact that we are now 
evolving in a situation of ‘infoglut, of information overload, which contrasts 
with the informational scarcity that has previously been the lot of humanity. 
It goes without saying that these changes imply a significant modification of 
our relationship to information. 


In order to highlight the implications of these changes for our moral obligations, 
Floridi (2013) developed his Information Ethics (IE). According to him, this 
IE differs from classical, normative, ethical frameworks, since it ‘is a non- 
standard (because patient-oriented), ontocentric, and e-nvironmental 
macroethics’ (Floridi, 2013: 97, our translation). We will examine these 
characteristics, but for a more detailed explanation, see Bruneault and Sabourin 
Laflamme (2022). Unlike classical ethical frameworks that grant moral value 
based on: (1) an evaluation of the moral agent (as in virtue ethics) or (2) a 
moral evaluation of the action taken (as in consequentialist and intentionalist 
ethics), Floridi (2013) insists on the idea that the IE he proposes is a patient- 
oriented ethics. Instead, IE aims to analyse actions or events in terms of the 
influence they have on the entities that are impacted, with the goal of morally 
evaluating the opportunities presented to these entities in terms of 
‘informational flourishing’ To determine whether an action (or an idea, or an 
omission, etc.) is acceptable or not (and possibly to determine its degree of 
acceptability in comparison to other potential actions, ideas, etc.), one must 
determine to what extent it contributes to the development of the entities 
affected. It is assumed that the development of these entities will ultimately 
be based on their informational development, all existing entities presenting 
a certain degree of informational structuring in order to maintain themselves 
in being. 


Furthermore, IE is ontocentric (Floridi, 2013: p. 65). It gives value to all 
informational things based on the degree of informational arrangement they 
represent. Floridi refers to the most abstract perspective of the universe as the 
informational Level of Abstraction (LoAi), and believes that it allows all entities 
to be characterised in informational terms (for a more detailed explanation, 
see Bruneault and Sabourin Laflamme, 2022). It is impossible, within the span 
of this work, to completely explain the rationale that drives Floridi to this belief. 
It should be emphasised, however, that this concept allows for the application 
of intrinsic (but not absolute) value to all entities — in distinction to Kant, who 
notoriously restricts this feature to rational beings, and in distinction to 
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biocentric ethics, which extends this intrinsic value to sentient beings or all 
living beings, excluding inanimate objects (see Floridi, 2013: pp. 112-124). 
Because all existent entities are informational entities, no matter how 
rudimentary, Floridi believes that they should all be evaluated in the ethical 
appraisal of acts or circumstances, at the very least. In contrast to anthropocentric 
ethics, which only consider human beings in the ethical evaluation, and 
biocentric ethics, which only consider living beings (or sentient beings), Floridi 
proposes including any form of informational entity and thus any existing 
entity, i.e. all beings, in the ethical evaluation, at least in an infinitesimal way. 


The ‘e-nvironmentalism’ (Floridi, 2013: p. 18, 2014: p. 217) of IE must not 
contrast the artificial world created by human beings with an unspoiled and 
inviolable nature that would comprise the environment of the human world. In 
this it must, therefore, be distinct from ethical environmentalism as it emerged 
in the twentieth century. ‘E-nvironmentalism recognises that the environment 
in which humans behave and human civilisations grow is increasingly formed 
by artificial things manufactured by humans. As a result, it is essential to 
consider the ethical component of human behaviour not just in terms of the 
natural environment (in the traditional sense), but also in terms of the reality 
that this environment is, in large part, the product of human action and past 
generations decisions. Current actions and decisions must be assessed in 
terms of the role they will play in defining the environment in which future 
generations will be able to and should behave. This part of IE therefore serves as 
a link between persons of the same epoch and generations, taking into account 
the social dimension of human existence. 


Floridi proposes to interpret his IE in terms of ‘informational flourishing’ and 
‘informational entropy; i.e. what favours informational development and, on 
the other hand, what leads to informational disorganisation in the infosphere. 
He uses the concept of entropy, borrowed first from thermodynamics and 
then from cybernetics (Wiener, 1954). In this regard, he suggests four essential 
principles for Information Ethics, loosely influenced by Isaac Asimov’s 
renowned laws of robotics, namely: 

0. that one should not cause informational entropy; 

1. that informational entropy must be prevented; 

2. that we must eliminate informational entropy; and 

3. that we must promote the flourishing of informational entities. 


In a non-absolute sense, these IE principles should govern activities aimed at 
any informational entity. It is thus necessary to assess AI systems in terms of 
their ability to promote ‘informational flourishing’ or create ‘informational 
entropy in the infosphere, taking into account the influence on all informational 
entities, including human beings as informational and semantic entities. 
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As a result, we feel we must consider the ethical challenges surrounding privacy 
protection within this ethical framework (Floridi, 2013). A reductionist 
argument and a property argument are the two main basic ethical choices for 
defending privacy. First, the reductionist argument claims that privacy is 
required to avoid the negative effects of personal data exploitation. This 
reasoning, however, appears to be inadequate, because the value of privacy 
cannot be reduced to the potential misuse of personal information. Even a 
benign or collectively beneficial use of a release of personal information might 
be deemed unacceptable in some circumstances. Against this first argument, 
the second argument, based on the notion of property, is usually proposed. 
Personal information would therefore be the private property of people, and 
any sort of undesired publication or appropriation of this data would be 
considered as theft. Because of the pervasiveness of ICTs and AI, the second 
argument (the classical liberal argument) is ineffective in the contemporary 
technological setting. Indeed, using ICTs, it is now feasible to acquire a 
staggering amount of personal information about individuals in settings that 
are far from private, such as utilising cameras and face recognition in public 
areas — public locations where privacy standards are dubious at best. Can an 
individual truly claim private ownership of information acquired about her 
travels, conduct, buying habits, and other activities if she is acting in a public 
setting rather than in the domestic sphere? 


IE proposes a rethinking of the concept of personal data as a solution to this 
challenge. Because humans are informational and semantic entities, personal 
data is not a property that individuals own in the same way as they do tangible 
things. ‘My information, as Floridi (2013) puts it, is more analogous to our 
concept of ‘my hand’ (or ‘my body’) than ‘my car’ Unlike the previous rationales, 
Floridi proposes an ontological argument to justify the need for extensive 
protection of personal information that goes beyond the problematic private- 
public dichotomy. Indeed, within the theoretical framework he proposes, 
personal data is a depiction of who people are at their core. Since the notion 
of information is then at the core of our personal identity and, thus, personal 
data is an integral aspect of who individuals are for themselves, privacy is a 
crucial component in evaluation of actions and situations for IE. The use of an 
individual’s personal data against them (or their will) is thus more comparable 
to kidnapping than theft, and as a result, it is important to consider privacy 
requirements (particularly in the digital age). Information is not a ‘thing’ that 
can be given up, sold, abandoned, transferred, or stolen; rather, it is a relational 
structure that describes the existence of an organism, as well as (and above all) 
describing the existence of a human being as a semantic being participating in 
the infosphere (Floridi, 2010). Privacy violations are thus a violation of human 
dignity (and associated human rights), which will be examined further below. 
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12.4 Ondeath: the informational corpse 


According to Floridi, we are increasingly living online, referring to what he 
calls the onlife experience, but in a way we are now also dying online, an 
unprecedented experience that we propose describing as ondeath. In the same 
way that the infosphere is profoundly transforming the way we live compared 
to preceding generations (Floridi, 2014), it has become obvious that it is 
transforming the way that our personal information will be handled and 
processed after we die. A significant amount of the digital personal data we 
have produced throughout our lives can be preserved or retrieved from the 
various digital platforms on which we have left traces. Addition of the 
processing possibilities offered by digital technologies and AI and by the fact 
that the DAT is flourishing, produces an unprecedented situation and requires 
that we address the question of the moral status of our digital remains without 
further delay. A detailed analysis of the numerous ethical issues and legal 
disputes raised by personal information management in the context of a digital 
afterlife would require an in-depth discussion that is not possible within the 
scope of this article. However, we believe that IE can shed particularly 
interesting light on the general question of our moral obligations with respect 
to the digital personal information of the deceased. The ontocentric and 
patient-oriented nature of IE makes it particularly useful for thinking about 
these obligations, as it grants a moral status to all informational entities, 
whatever they may be. As we have seen previously, in contrast to classical 
ethical theories, it is not the morality of the actions of the moral agent that 
matters, but the moral effect of these actions on the moral patient, i.e. the 
receiver of the action. This characteristic of IE, which differs from 
anthropocentric approaches such as the classical ethical frameworks (at least 
as they were originally formulated), from biocentric approaches (which extend 
the object of moral obligation to sentient beings) and from ecological 
approaches (which extend it even further to include nature) is that the moral 
patient is even more encompassing and universal. Indeed, since the moral agent 
is information as such, any informational entity, whether human or not, living 
or not, natural or not, physical or not, constitutes an object of moral obligation 
that grants it a sort of inalienable right to persevere in its being. Starting from 
what Floridi calls the ontological equality principle, not only are we morally 
obligated to prevent the informational entropy that naturally threatens these 
different entities, but we must also act to foster their flourishing. Indeed, as we 
stated before, Floridi uses the concept of entropy, the 3™@ law of thermodynamics 
reinterpreted within the framework of cybernetics (Wiener, 1954). Floridi 
posits that the obligation of the moral agent in the infosphere is to act ina way 
that does not cause informational entropy, but even more in a way that 
contributes to prevent and eliminate the destruction of informational entities 
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as well as to promote ‘informational flourishing’ (Floridi, 2013: p. 71). In fact, 
within the framework of IE, all informational entities, not only living human 
beings, are worthy of moral obligations: 


‘In IE, the ethical discourse concerns any entity, understood 
informationally, that is, not only all persons, their cultivation, wellbeing, 
and social interactions, not only animals, plants, and their proper natural 
life, but also anything that exists, from paintings and books to stars and 
stones; anything that may or will exist, like future generations; and 
anything that was but is no more, like our ancestors or old civilizations. 
Information ethics is impartial and universal because it brings to ultimate 
completion the process of enlargement of the concept of what may count 
as a centre of a (no matter how minimal) moral claim, which now includes 
every instance of being understood informationally, no matter whether 
physically implemented or not. In this respect, information ethics holds 
that every entity, as an expression of being, has a dignity, constituted by 
its mode of existence and essence (the collection of all the elementary 
proprieties that constitute it for what it is), which deserve to be respected 
(at least in a minimal and overridable sense)’ (Floridi, 2010: p. 113). 


Within the framework of IE, the human being, defined as a semantic being 
capable of producing meaning, has a particular status. However, as IE is neither 
anthropocentric nor biocentric, but e-nvironmentalist and ontocentric, in the 
sense that the object of moral obligation is the Being, understood informatively, 
the moral agent must act in order to preserve all the informational entities that 
inhabit the infosphere and must refrain from acting in a way that degrades, 
alters or destroys them. 


Since human beings are defined as informational entities, as discussed above, 
any form of violation of informational integrity during their lifetime is 
considered an infringement of their dignity. The question that must be 
addressed now is whether or not we have similar moral obligations towards 
the informational legacy of the deceased, a legacy whose nature and scope have 
been transformed by the digital revolution. According to Floridi’s ontological 
interpretation of privacy, based on the idea that ‘we are our information; living 
human beings must be granted a fundamental right to informational integrity. 
From an IE perspective, in the same way that an infringement of this 
informational integrity is considered morally problematic, an infringement of 
digital remains is also a moral fault. Drawing on Floridi’s work, Stokes (2015: 
p. 245) proposes to think of these digital remains not as a mere hyperbolic 
metaphor used as a comparison with the physical artifacts left behind by the 
deceased, but rather as an informational entity, or an informational body, whose 
moral status is more akin to that which we can attribute to a dead human body. 
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Interestingly, while humans do indeed possess the moral intuition that the 
bodies of the deceased are worthy of special respect — most jurisdictions do 
indeed consider improper or indecent interference with a dead human body 
as a criminal act - conventional ethical frameworks are not designed to address 
the issue of our moral obligations towards the dead. Again, the particularity 
of IE is that, as anon-standard and patient-oriented ethics, and since it assigns 
a moral status to any informational entity, it allows us to conceive contempt 
for the human corpse as a way of fostering entropy, and therefore as an immoral 
action. This provides a theoretical justification for the moral intuition that, 
Floridi (2013: p. 83) reminds us, already existed among the Greeks as evidenced 
by the unambiguous condemnation of Achilles’ degrading treatment of Hector’s 
corpse in the Iliad. In this perspective, the alteration of digital remains, which 
form an informational body, is considered an affront to dignity, in the same 
way as treating a corpse disrespectfully is. Based on this analogy between the 
physical body of a deceased person and the informational body formed by their 
digital remains, Ohman and Floridi propose conceiving of our moral obligations 
towards digital remains on the model of the treatment of ancient human 
remains by medical and archaeological museums. Interestingly, the authors 
note that the international museum codes of ethics are explicitly built on the 
principle of human dignity (Ohman and Floridi, 2017: p. 656). 


12.5 Conclusions 


Given the increasing diversity of the products and services offered by the 
Digital Afterlife Industry (DAJ), a detailed and extensive analysis of the ethical 
issues associated with these different practices from an IE perspective would 
certainly be beyond the scope of this article. The article does not claim to settle 
the issue but rather provides an introductory exploration of this extremely vast 
and complex field of study. Nevertheless, in the light of the above reflection, 
we can draw a preliminary and general conclusion that can shed light on certain 
practices relating to the DAI. There is a legal vacuum that characterises this 
field of activity. The conclusion that the digital remains of deceased persons 
must be preserved and treated with dignity, might contribute to the reflection 
on the appropriate legislative measures to regulate these practices. It follows 
that deleting all digital traces left by the deceased, for example by deleting social 
network accounts, would not only promote informational entropy, but would 
also undermine the informational dignity that we must grant to digital remains 
(Stokes, 2015). At the same time, the amount of data collected online about 
individuals during their lifetime and the ability to store and easily access it, 
including memorialised social media accounts, provide new opportunities to 
outrage the informational body of the deceased. Moreover, the over- 
capitalisation of digital remains by the growing DAI, especially with respect to 
Al-powered interactive services, poses significant risks to the integrity of the 
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informational body constituted by the digital remains (Ohman and Floridi, 
2017). Indeed, we know that AI systems are not neutral and convey the values 
and interests of those who have worked on their design, development and 
deployment. There is a risk that interactive products are designed whose 
operation is tinged with strong mercantile intentions that interfere with the 
personal data of the deceased used to construct the technical device. By 
instrumentalising their digital remains, such products could undermine the 
integrity of their informational body: 


‘digital afterlife services have an incentive to shape one’s digital remains, 
the product of one’s work and online identity, according to what is 
profitable. That is, in order to attract more consumers (either paying 
with attention or money) services must shape and display digital remains 
in their most consumable form? (Ohman and Floridi, 2017: p. 648). 


The offer of services that consist of generating Al-powered conversional 
agents or deepfakes from the data left behind by the deceased during their 
lifetime on social networks or other digital platforms may be attractive for 
grieving relatives and friends. However, given the considerations above, it 
must be remembered that such an instrumentalisation of digital remains 
for commercial purposes may compromise the dignity of the informational 
entity they embody. 


This impacts how companies in the DAI perceive their moral obligations 
towards society, and how they act as a consequence. It prompts us to rethink 
established ideas on how to contribute to the realisation of fundamental rights 
in business ethics. Phenomena such as Corporate Social Responsibility (CSR), 
external cost accounting, or sustainable entrepreneurship have a focus on 
people as living entities. Our proposed Information Ethics (IE) perspective 
leads to a rethinking of these concepts, with a ‘beyond lifecycle approach. This 
means that the ‘people’ in Elkington’s ‘people, planet, profit’ (Elkington, 1997) 
is not only about those who currently live, but also includes those who live on 
digitally. Responsible entrepreneurship then means to contribute to the 
‘informational flourishing’ of the involved entity. It means that a stakeholder 
approach at the managerial level (Freeman, 2010) is not limited to those 
amongst the living who can affect or can be affected by the company, but 
includes (or even should be centred around) the interest of the informational 
body itself. It means that in terms of external cost-accounting (Wernaart, 2021), 
we need to rethink our reporting methods. Where companies now translate 
their environmental and societal impact into measurable units, e.g. hypothetical 
costs, Social Development Goals, or calculate CSR targets (Krosinsky, 2012; 
Unerman et al., 2018), we will need to translate external costs into how business 
activities have impact on information entities, and how it contributes to 
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‘informational flourishing: This would require radically different methods and 
different measurement units when giving an account of the non-financial 
performances of a business. 


When we go back to the example of the griefbot mentioned in the first section 
of this chapter, this rethinking of business ethics would undeniably mean that 
the digital remains of an information entity are to be treated in such a way that 
it contributes to the information development of that entity. Considering that 
information is the essential part of someone's being, in the balancing of interest, 
the digital remains of the involved entity are likely to be the most affected by 
the products and services developed in the DAI, and need to be at the core of 
the design process when innovating within this industry. An IE approach also 
has consequences for lawmaking. It is now becoming increasingly evident that, 
from an IE perspective, the personal information of the deceased has a special 
moral status that generates obligations for the moral agents in the infosphere. 
It is also important to bear in mind that this moral obligation is all the more 
burdensome while the moral patients are living human beings that have the 
right and the power to control information about themselves (again not because 
they own their information, but because they are this informational entity) and 
that an infringement of their informational integrity is an infringement of their 
dignity. While the fact that more and more jurisdictions have undertaken to 
modernise their legislative provisions on the protection of personal data is to 
be commended, it is problematic that in doing so they have failed to sufficiently 
emphasise that the right to protection of personal data should be defined as a 
fundamental right and a prerequisite for respect for human dignity. For Floridi, 
if the presence of the concept of human dignity remains unfortunately marginal 
in the GDPR, even though this legislation is considered to be at the forefront 
of personal data protection at the international level, this legal instrument 
should, undoubtedly, be interpreted in the light of this concept. In fact, 
information ethics provides a particularly relevant framework for redefining 
the right to privacy as a condition for respecting human dignity and human 
rights in our mature information societies. 
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Abstract 


The impact of algorithms on the exercise of human rights and the possible 
regulatory implications have recently become important issues. An expert 
study by the European Union concluded that all human rights are potentially 
impacted by algorithmic systems. Most importantly, the focus is on the right 
to Freedom of Information (FOI), as it is unclear how current law is applied to 
automated, generated or curated information. It is, however, undisputed that 
algorithms are value laden and sometimes value specific interests over others. 
Now that algorithms have entered the newsroom, it is essential to find out how 
they affect journalistic values. Based on the insights from our research ‘Online 
Journalism and Moral Design’, we have reasons to call for vigilance. Our right 
to value-free information is being challenged. 


Key concepts 


> ‘hergestellte Offentlichkeit? A publicity manipulated by governments, 
interest groups, institutions, PR officials and advertisers. 


13.1 Habermas and commercialised mass-media 


In his often-quoted ‘Strukturwandel der Offentlichkeit’ (1962), Jurgen 
Habermas stressed the importance of the public sphere for wide-ranging debate 
and stimulating reflection. Moreover, by learning to think out loud, in salons 
and coffee houses of yore, as well as through thriving journalistic channels, 
society would safeguard an open space for deliberation. 
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However, with the flourishing of the public debating culture, Habermas also 
warned of its downfall as, due to the rise of mass media, the public sphere 
became commercialised at the expense of the free exchange of arguments. 
Habermas predicted the rise of a non-public opinion culture, whereby citizens 
passively indulge in a recirculation of opinions and where commercial values 
prevail over public ones. 


The view of Habermas hardly needs explanation. Many believe that, with the 
rapid rise of social media, the recirculation of opinions has only intensified. 
Despite the mounting criticism of damage to debate caused by the ability to 
respond anonymously, and by the use of abusive language, it is mainly the 
revenue model of online platforms that is considered harmful. Dahlberg 
asserted that online discursive spaces would be increasingly side-lined or 
incorporated into commercialised and privatised interaction and into political 
practice (Dahlberg, 2002). Moreover, commercial models affect the way content 
is offered and presented (Greenstein, 2015; Stromer-Galley, 2006), resulting in 
the ascendancy of sensational messages or news designed to attract attention 
and entice users to follow links (Frampton, 2015). 


This has become even more challenging with the rise of algorithms that 
dominate the online culture and have infiltrated deep into news spaces 
(Anderson, 2011a). Algorithms play prominent roles in media production, 
media consumption, and advertising placement (Mager, 2012; Steiner, 2012). 
They are widely used for content selection and filtering (Urban et al., 2016). 
Consequently, they strongly influence the way information is processed and 
distributed. They advise on how data should be interpreted and organised and 
what actions should be taken as a result (Mittelstadt et al., 2016). 


The operation of these algorithms is often difficult to fathom as their decision- 
making process is challenging to grasp and is accompanied by uncertainties 
(Burrell, 2016). It is, therefore, complicated to determine what the intentions 
are behind using algorithms and how they contribute to information distortion 
(Batrinca and Treleaven, 2014). In recent years numerous calls have been made 
to introduce tighter control and regulation as these algorithms have a 
considerable impact on the Right of Information. 


The role of algorithms in information manipulation attracts a lot of attention, 
particularly in the context of disinformation and journalism. Furthermore, 
with the rise of automatically generated news articles, there is a lot of attention 
paid to the changes that this brings to professional journalism and the Freedom 
of Information (Van Loon et al., 2017). The main issue is the problem of liability 
as it is unclear who the author is and who should take responsibility for 
misleading or incorrect information (Monti, 2018). 
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It is clear that ethical rules and laws need to be established (Monti, 2018). While 
this receives growing attention from legal authorities, the impact of algorithms 
on the commercialisation of journalistic ‘free’ space is underexposed. Habermas 
warned that a public space, infiltrated by commercial mechanisms, would result 
in a ‘Hergestellte Offentlichkeit’; power-free information would come under 
strain. This is precisely at odds with his broader ideas on what discourse should 
look like. In his later work (more in particular in Theorie des kommunikativen 
Handelns, 1981), Habermas sketches the principles of a meaningful ethical 
discourse. Amongst others, two prerequisites are crucial: first, the participants 
should participate as equals, without an explicit or implicit hierarchical 
relationship between the participants; second, those who participate in the 
discourse should have equal access to the same information. This is what 
Habermas refers to as his principle of universality, as these elements are, by 
definition, and without exception, fundamental to a proper and ethical 
discourse (Wernaart, 2021: pp. 900-991). It can be argued that the current 
power-position of platforms employing commercial algorithms and the 
resulting ‘bubble-effect’ stand in the way of power-free information and public 
discourse based on equality. 


Although Habermas's warnings received a lot of attention with the rise of 
mass media, remarkably enough it hardly seems to be addressed these days. It 
seems that the commercial space occupies an increasingly dominant place with 
the increasing role of algorithms. Agrawal warned that, as a ‘secret currency, 
their prediction powers would result in business advantages (Agrawal et 
al., 2018). Consequently, news outlets show growing interest in algorithms 
for commercial benefits (Christin, 2018). This may not only be contrary to 
Habermas's viewpoints, but is also, and more importantly, not in line with what 
news-consumers expect media to do. As Ven der Wurff and Schoenbach already 
pointed out in 2014, media audiences share the notion with most journalists that 
news media have an independent function in modern democracies, and news 
media should be transparent and responsive to audiences. At the same time, 
media audiences are mostly not interested in precisely how journalism works, 
and do not want to be engaged in accountability mechanisms in journalistic 
practices. This, combined with the effects of social media platforms and their 
algorithmic functionalities, could result in vulnerabilities in the quality of the 
public discourse, driven by news media. 


In this chapter, we will explore how this affects the public nature of journalism, 
and how algorithmic interference affects the public news sphere. 
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13.2 The dual nature of news media 


Since news media reached a mass status at the beginning of the twentieth 
century, they have developed a dual nature. On the one hand they represent a 
societal institution that is ascribed a vital role in relation to such core political 
values as freedom of expression and democracy. On the other hand, they are 
businesses that produce commodities — information and entertainment - for 
a market (Allern, 2002). 


It is essential to mention cultural differences in this respect. In the United 
States, business enterprises have dominated news production. Almost all news 
produced is aimed at earning a profit. In Eastern Europe, news has only recently 
been commercialised. After all, until the 1980s, most news channels and media 
outlets were controlled by the state. At the beginning of the 1990s, the 
centralised system of mass communication was dismantled in central and 
eastern Europe. Currently communication and information monopolies are 
slowly disappearing. 


In Western Europe, the so-called Frankfurter Schule (of which Habermas was a 
member) laid the foundation for the rather critical approach to commercialisation. 
Commercialisation has been (and still is) seen as a significant evil (Wahl- 
Jorgensen and Hanitzsch, 2009). Mass media is considered as a form of 
technology use that can lead to commercialised control and domination of 
culture, where e.g. the highly commercialised USA would promote a one-sided 
American ideology just like the Nazis did in Nazi Germany. In other words, 
commercialised mass-media and ideology-driven propaganda did the same 
damage to media culture and public discourse (Bziker, 2021). 


When we focus on the Netherlands, Bergman (2013) indicates a critical 
political-economic approach to the commercialisation of Dutch media around 
1970 (Bergman, 2013). During that period, the critical perspective that 
commercial underpinnings infringe democracy figured significantly in public 
and scholarly debates. This critical outlook was represented by a small number 
of young academics that grew concerned with the strong trend toward 
consolidation in the newspaper industry. Remarkably, with the introduction 
of commercial models in the 1980s, the critical perspective of journalists 
diminished (Bergman, 2013). With the rise to prominence of neoliberal politics 
throughout the Western world, radicals moved more to the centre. At the same 
time, commercialisation in Dutch media increased. A robust, market-driven 
approach resulted in more entertainment and the growth of sensational news 
(Deuze and Prenger, 2019). 
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It took until 1989 for commercial broadcasting to establish a legal place in the 
broadcasting market, resulting in a more market-driven and audience-focused 
style with entertainment and sensationalistic characteristics (Brants et al., 
1996). In addition, the commercial trends in the newspaper market resulted in 
increasing press concentration in a small number of large publishing enterprises 
operating across national and cultural borders (De Haan and Bardoel, 2011). 


With the digital transition, traditional revenue models were shattered. The 
primary means of production are no longer scarce. Distributing and multiplying 
the news as digital information costs almost nothing. At the same time - as 
much information is offered for ‘free’ - new forms of news bundling and 
aggregation emerge, as well as new earning models. The latter has been an 
enormous challenge over the past decades. News outlets have become more 
dependent on advertising revenues. In 2003, the Dutch Media Authority was 
already expressing its concerns about the economic straitjacket and the 
shrinking journalistic space. Other scholars frequently stress the eroding 
journalistic business model and the need to create more space (Deuze, 2004; 
RMO, 2011). 


This is especially true now that Big Tech companies, like Facebook and Google 
have become critical ‘entry points’ for news websites (Egelhofer et al., 2019). 
These social media platforms use a complex network of algorithms, real-time 
data feeds, and historical data to determine, among other things, which posts 
are seen by which users (Batrinca and Treleaven, 2015). Using these algorithms 
can result in more reach, and consequently more advertising revenue. 


Algorithms have a direct effect on the revenue model, which challenges the 
public space. But there are also indirect effects that need attention, as the 
operating mechanisms of algorithms may also impact the actual practices of 
journalism. Several scholars warn that, with the introduction of algorithms, 
power relations in the newsroom are shifting (Sorensen and Hutchinson, 2018). 
Online news stories would not only serve the societal goals that journalism 
espouses, but also other values (DeVito, 2016). 


Research by Bucher shows that, without explaining exactly how algorithms 
work, journalists are taking concrete steps to anticipate the socio-technical 
impact that algorithms have on the distribution of their posts (Bucher, 
2018). Writing ‘catchy’ native texts is integral to that anticipation (Hagvar, 
2019). Another study shows that journalists actively respond to Facebook's 
announcements in terms of prioritisation (Tandoc and Maitra, 2017). 
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Are commercial values - due to the interference of algorithms - triumphing 
over journalist ones? This was the overarching question of our research Online 
Journalism & Moral Design (2021-2002) in which two professorships of Fontys 
University of Applied Sciences collaborated (Moral Design Strategy and 
Journalism & Innovation). In this research project, we examined the 
aforementioned tension between commercial and public values looking at 
native texts of journalistic productions and how the same texts are transposed 
to social media platforms (the uptake). Furthermore, we conducted semi- 
structured interviews with journalists and social media editors examining their 
perceptions of algorithmic interference with journalistic values. 


13.3 News values under pressure? 


When journalists are asked about the values that drive their process, they refer 
to news values as significance, identification, sensation, timeliness, conflict 
(controversy) and salience (Mencher, 1994; Ostlyngen and Ovrebg, 1998). 
Journalists invoke more or less the same ideal-typical value system when 
discussing and reflecting on their work (Van Zoonen, 1998). ‘It can be defined 
as a shared occupational ideology among news workers which functions to self- 
legitimize their position in society’ (Deuze, 2005: p. 446). 


Much journalistic research points to the way in which these journalistic values 
are taken for granted in the newsroom, although these values are grounded in 
a professional code of ethics, the Code of Bordeaux — 1956 (Nordenstreng and 
Topuz, 1989). However, these journalistic values should not be seen so much 
as a fixed procedure or rules and regulations, but more as a doxa (Bourdieu, 
1998: p. 57) — a taken-for-granted social practice that Tuchman aptly refers to 
as ‘routinizing the unexpected’ (Tuchman, 1973). 


Yet, it is remarkable that these values have barely been examined in the context 
of journalism’s growing focus on social media; especially since Bucher’s (2018) 
research indicates that journalists are increasingly anticipating algorithmic 
logic that may put pressure on these very journalistic values. On top of this, 
according to O’Neill and Harcup (2009), journalistic values are the most 
opaque structure of journalism. 


13.3.1 Case studies: value frictions? 
In order to examine how journalistic values might be challenged by algorithms, 


we examined the discrepancy between journalistic texts and the way they 
are carried through to social media. For this, we investigated three topical 
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(2021) journalistic cases, all of which have led to much public controversy. We 
distinguished between case studies that created uproar at the (1) national level, 
(2) regional level and (3) local level. 

1. The first case study concerns the ban on the popular television programme 
The Voice of Holland because of the possible sexually transgressive behaviour 
of the judges; 

2. The second case study concerns a news item on the closure of the attraction 
Monsieur Canibal in the theme park De Efteling because of its alleged racist 
connotations. 

3. The final case study deals with the ‘curfew-riots (in Dutch: avondklokrellen) 
in the city of Eindhoven because of the imposition of a curfew during the 
Covid pandemic. 


For all of these cases, we selected the articles on news websites and social media 
channels (Twitter, Facebook and Instagram) to which this news was transferred 
by the outlets. After that we looked at the dominant values in both the original 
text and how it was reappropriated in a social media context. 


For the text analyses we made use of the Personal Values Dictionary proposed 
by Ponizovskiy et al. (2020) for value analyses. Defining values is complex. 
Analysing them is an even bigger challenge (Hitlin and Piliavin, 2004; Wernaart, 
2021: p. 85). The most notable efforts come from (personality and social) 
psychology, including the authoritative works of Milton Rokeach (1973, 1979), 
Shalom Schwartz et al. (1990, 1992, 2012) and Valdiney Gouveia et al. (2013, 
2014). All three proposed that all human goals can be translated into a limited 
number of values that are identified through self-reporting questionnaires. The 
model of Schwartz has, however, become the most influential approach in 
academia and has laid the foundation for a large number of studies in which 
the value types and their mutual relationships have been empirically tested and 
confirmed (Ponizovskiy et al., 2020). These studies include the motivational 
interdependence relating to personal values (Leszkowicz et al., 2017) and the 
relationship between personal values and other psychological constructs, such 
as personal traits (Boer and Fischer, 2013). 


Building on Schwartz, Ponizovskiy et al. (2020) propose a comprehensive theory- 
driven tool - the Personal Values Dictionary - in order to detect and analyse 
personal value orientation in large amounts of texts. In essence, the tool combines 
linguistic analysis theory and the value-orientation proposed by Schwartz et al. 
The dataset from the Personal Values Dictionary (PVD) contains more than 1000 
English words that are considered to be value-laden terms. All of these words 
are plotted against the values in the Basic Human Values Theory (Schwartz, 
1992; Schwartz et al., 2012). This Basic Human Values Theory specifies a circular 
structure of relations between values based on their motivational congruence 
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(Schwartz, 1992). Values that hold an adjacent location in the structure express 
similar motivational goals, are conceptually and functionally similar, and are 
more likely to be pursued together. In contrast, values that express conflicting 
motivational goals are situated oppositional and are less likely to be pursued 
together (Schwartz and Bilsky, 1990). See Figure 13.1. 


We analysed the underlying values that were communicated around these three 
case studies, utilising the Personal Values Dictionary, plotting the dominant 
values of both the native text and the journalistic work in itself. This way, 
we could map if, and if so how, values shift as a result of the algorithmic 
characteristics of social media platforms. 


13.3.2 Value changes 


When analysing this kind of data, it is important that we don't lose sight of 
the impact of the individual article. For example, in the riots case, articles 
could be about how people were arrested during the riots or specific stories 
of individuals who acted during the riots. There was even an article about 
how police officers were all infected by coronavirus during the riots and how 
they all had to go into quarantine. Therefore, we analysed how the values of 
an individual article changed from the lead text to the uptake. We created a 
heatmap for each case in order to visualise which values were present and 
whether they varied between the lead text and the uptake. 


Openness to change Self-transcendence 


Self-enhancement Conservation 


Figure 13.1. The theoretical model of relations among the 10 value types and the four 


higher order values (Adapted from Ponizovskiy et al., 2020). 
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In 41% of the cases there was a difference between the value in the lead text 
and that in the uptake. Values in the Openness to Change quadrant were highly 
represented, and, within this quadrant, we see some value-changes from 
Stimulation to Self-direction and Hedonism (Figure 13.2). Another remarkable 
change is the transition to Stimulation in the uptake (17%). Values of 
Conformity, Power, Universalism and Benevolence in the lead text changed to 
Stimulation in the uptake. However, when the value Stimulation was present 
in the lead text, there were nine value changes (20%) to Conformity, Power, 
Hedonism and Self-Direction. 


In 56% of the cases there was a different value between the lead text and the 
uptake. The values Conformity (21%) and Self-Direction (15%) were highly 
represented in the lead text and didn't change from the lead to the uptake 
(Figure 13.3). One thing that stood out was that the changes from Hedonism 
to Stimulation and from Benevolence to Self-Direction were bi-directional. 
When we searched for examples, we found that, in these cases, these values 
were present in both the lead and the uptake. This means that, for these stories, 
there was no change in values, but that these two values represented the nature 
of the story. A change that only occurred from the lead text to the uptake was 
towards Stimulation (13%) from six different values in the lead text. 


Benevolence + 


@ Monsieur 
Cannibale 
Universalism + 
Self-Direction + 
Stimulation | 
Hedonism + 
Achievement + 


Power F 


Security > 


Conformity + ° 


Tradition + 


Tradition} @ 


Conformity 

Security 
Power F 
Hedonism - 
Stimulation + 
Universalism + 
Benevolence + 


Achievement + 
Self-Direction + 


Figure 13.2. Heatmap of the value changes from the lead text (x-axis) and the uptake 
(y-axis) of the Efteling case. The size of the dot represents the number of articles that 


showed this value change. 
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Hedonism 


Achievement 


Power 


Security 
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Tradition + 
Conformity 
Security 
Power F 
Hedonism + 
Stimulation + 
Universalism } 
Benevolence + 


Achievement 
Self-Direction + 


Figure 13.3. Heatmap of the value changes from the lead text (x-axis) and the uptake 
(y-axis) of the Voice case. The size of the dot represents the number of articles that showed 


this value change. 


In 50% of the cases there was a different value between the lead text and the 
uptake. Values in the Conservation quadrant were highly represented, and we 
see some value-changes, within this quadrant, from Conformity on the one 
hand to Security and Hedonism on the other hand (Figure 13.4). This 
bi-directional shift could be explained by an actual shift from Conformity to 
Security or the other way around. However, both values also occurred 
simultaneously in the lead text and uptake. For example, when the law and 
violence are discussed, both values are present. This represents the nature of a 
story rather than a value change. Two notable changes from lead text to uptake 
were towards Stimulation (5%) and Security (19%). When analysing the overall 
changes in Security we see a change from 40% in the lead text to 44% in the 
uptake. It is obvious that the value is closely related to the nature of the story. 


Comparing the three cases we could conclude that, in around half of the cases 
(41%-56%), there were value changes from the lead text to the uptake. In some 
cases, these changes showed up in the heatmaps because they occurred together 
and might be related to the nature of the story. One shift that all three heatmaps 
showed was towards Stimulation (Efteling (17%), The Voice (13%), Riots (5%)). 
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Figure 13.4. Heatmap of the value changes from the lead text (x-axis) and the uptake 
(y-axis) of the Eindhoven Riots case. The size of the dot represents the number of articles 


that showed this value change. 


13.3.3 Semi-structured interviews 


In order to explore how journalists themselves think about this possible values 
discrepancy, nine journalists and/or social media editors of the affiliated 
media outlets were interviewed. To this end, we used a topic list related to 
journalistic core values as established in the Code of Bordeaux. The affiliated 
media outlets were part of the Dutch DPG group and included the local news 
outlets Eindhovens Dagblad (ED), Brabants Dagblad (BD) and BN De Stem. 
All of these outlets are situated in the south of the Netherlands. 


All journalists and most of the social media editors consulted indicated that 
they work expressly according to journalistic standards and values, but, 
paradoxically, do not immediately regard their social media work as journalism. 
They mentioned values such as objectivity and transparency as both important 
and obvious. At the same time, the social media editors indicated that impact 
and high reach are important and that their goal is, therefore, to attract 
attention in the way they write messages. For a more detailed exploration of 
the interviews, see Case X.1 (journalists) and Case X.2 (social media editors). 
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Case 13.1. Window for journalistic content. 


The interviews show that, within the newsrooms consulted, there is no doubt about 
the use of social media for their regional newspapers Brabants Dagblad, Eindhovens 
Dagblad and BN/DeStem. Every interviewee underlined its importance and none 
of them currently encounter any resistance from colleagues on the working floor in 
their daily use of it. As a media company, it is obviously important to attract as large 
an audience as possible. In the current media landscape, it is necessary to use social 
media channels, especially Facebook but also Instagram. This was mentioned by all 


nine social media editors (several times) in the interviews. 


‘An important function — I think - is to inform the public about what is going 
on within the region and nationally, etc. But in the end, you just want to see 


money, but that is very logical’ 


The goal of the company is ‘of course to get as many subscribers as possible’ 
According to this interviewee the most important thing is, therefore, to 


generate traffic. 


‘Especially Facebook has a huge share in it. In this sense, you are talking about 
pages that are followed by tens of thousands of people, well maybe some pages 
even towards a hundred thousand. Using social media posts ‘you just bring 
traffic to your app and to your website’. 


Secondly, the use of social media is also important when considering one’s own 
presentation. How do the regional newspapers present themselves to the outside 


world as a brand? 


‘Tt is also about promoting our articles [...]. Reporters also get more out of it 


when they see that a certain article is doing really well on social media’ 


A newspaper's use of social media can be typified as a (free shopping) window 
for journalistic content. Furthermore, the interviews show that journalistic values 
such as objectivity and truth-finding are not being jeopardised by this way of 


disseminating news. As one respondent explains: 


‘No, I don't think so, because the article we push [...] on social media, that 
article, that remains the same. There is only an attached text on social media 
that basically says nothing about the rest of the article. Before writing the 
social media text, the editor who is responsible for the native text of the 


social media post always considers what the original journalistic article on 
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the website is about. So, whoever makes something like that [the social media 
text, ed.], so a reporter or a correspondent or whoever, always takes that into 


account, I think, so no, I don't think so’ 


Within the (online) newsroom there is a journalistic golden rule. When, for example, 
a photographer reports that one person has died in a newsworthy accident, the 
newsroom first wants to confirm this personally with the police. The online (social 
media) news editor is under constant pressure from the daily routine and is, at 
the same time, in competition with their colleagues from other regional dailies. 
Although their goal is to get as many clicks as possible, they will always choose 
accuracy in these kinds of newsworthy situations. The pressure of the social media 
environment, where news is being published fast, does not prevail over reliability. As 


one respondent clearly explains: “We want to get those clicks in a responsible way: 


Case 13.2. Working practice when posting to social media. 


The newsrooms of the regional newspapers receive hundreds of messages each day, 
via AD and other regional newspapers in the DPG Media group. Sometimes there 
are messages that are just nonsense, for example, ‘Sextuplets were born somewhere 


in Iceland; one respondent explains. 


‘T think... we all think so: That is nonsense. It does not fit on our website [...] 
because we do want to emulate a sense of professionalism on that site. But 
on Facebook everything can be a little looser, and we can put it online to just 


score with it. 


The way the social media editors within DPG do their work is fairly similar. Most 
of the items chosen to push on Facebook have the same characteristics. First, it 
must do well with the audience, which means that soft news is mostly selected over 
hard news. It must be a topic that triggers the social media audience to either click, 
share or react to the post. Sensational news items and topics around conflicts also 
do well. The same goes for items to which the public can relate, both geographically 
and humanely, such as human interest and feel-good stories. The selection criteria of 
the social media channel, Instagram, are, in general, the same, but are more centred 
around items that have good-looking pictures to show. Topics with Insta-worthy pics 


have far more chance of being published on Instagram. 


However, selection is ultimately subjective in nature. All respondents have mentioned 


that social media posts should evoke an emotion in the audience. 
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“That is of course very personal. It is my own interpretation of which I think: 
‘People can get sad or angry about this’ Or it is a controversial subject: 


While some examples are obvious, the respondent admitted that their own choices 


were based on instinct. 


‘A very big one is of course the riot around The Voice. That evokes emotion, it 
makes people angry that women have apparently been raped or abused. That 


certainly evokes emotion: 


Hard news topics are often already sensitive subjects, e.g. the Covid pandemic, the 


Dutch prime minister Rutte or the Ukrainian war. 


‘It already triggers a lot in people, people already have an opinion. Then I don't 
think: “You have to go the extra mile to get even more reactions. Because those 
reactions will come anyway. In these cases, I dont think it’s up to us to give 
it another twist to make it a little more exciting or something. [...] Then you 


just have to stick to the news: 


13.4 Discussion 


This pioneering research provides important insights into possible value 
discrepancies between journalistic writing and how it is carried forward on 
social media. By means of the value analyses and the interviews, we see that in 
some cases the goal of attracting attention sometimes triumphs. Journalists and 
social media editors indicate that they would like to achieve impact. 


However, all of the journalists consulted stress the importance of their 
moral compass to guide them in decision making. Yet, in doing so, this 
moral compass may, sometimes, be challenged when it comes to attracting 
attention. Napoli (2014) stressed that algorithms can be conceptualised as 
a distinct form of institution, as they structure user behaviours and impact 
information prioritisation. It is therefore of great importance to develop a 
deeper understanding of algorithms, their construction and their possible 
role in challenging journalists’ moral compass. All the more so, as algorithms 
and their workings appear to have the potential to change the way news is 
distributed in online spaces, and therefore to influence and alter the public 
discourse. We argue that a proper public discourse is a fundamental right in 
itself and should be based on transparency and equality. The profit-driven 
algorithmic functionalities of social media platforms provoke profit-driven 
news distribution and the language that is necessary to reach profit-driven 
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goals. Considering the huge power position of these social media platforms, 
and the lack of transparency in how their technology works, this is a potential 
threat to the quality and meaning of this public discourse. 
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Abstract 


Reports of consumer misbehaviour in service encounters shared on social 
media can present challenges for companies, subjecting them to public scrutiny 
and placing reputation at risk as online communities appraise the harm caused 
by violations of the rights of others. Rights are essential to service encounters 
because they provide a framework for ensuring that both the provider and the 
service recipient are treated fairly and respectfully. Also, the failure to respond 
promptly and appropriately can damage a firm’s reputation or expose the 
company to legal action for failing to address the behaviour. This article aims 
to demonstrate how companies can research how consumers invoke rights to 
make sense of consumer misbehaviour in service encounters. We report the 
results of a study that uses text analytic methods to analyse rights-based themes 
in a sample of over eight thousand comments gathered from a Karen-meme- 
focused subreddit. The study finds that rights feature prominently in Karen 
discourse on Reddit. Moreover, the comments often implicitly or explicitly 
refer to human rights principles in the context of mask-wearing, property 
and health, the right to complain, and free speech. Interestingly, companies’ 
right to refuse service was the most prevalent theme. Many people seem to 
empathise with service providers and company owners who suffer the wrath 
of Karen’s dysfunctional actions. The discovery of folk knowledge of rights 
principles in online conversations opens new avenues for research on how 
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consumers evaluate and respond to different aspects of service encounters. 
With such insights, companies can develop better strategies for addressing and 
preventing consumer misbehaviours by upholding employee and consumer 
rights and well-being. 


Key concepts 


> Service encounters are short-term interactions between frontline 
employees and customers that are aimed at building long-term 
relationships based on satisfaction. 

> Discussion forums: consumers interact and share ideas on social media 
platforms, giving rise to crowdcultures that convert niche conversations 
into mainstream beliefs. Sharing images and stories on Twitter, YouTube, 
Facebook, Instagram and Reddit can reflect consumers’ points of view. 
Thus, with the rise of social media, consumers play a more prominent 
role in giving meaning to discourses. 

> Crowdsources: in social media, ideas originate from numerous different 
people with distinct perspectives. Individuals support and contest 
ideas via liking, sharing, and commenting on posts and messages on 
discussion forums, such as Reddit. Accordingly, to brand effectively, 
companies should attend to the ideologies flowing out of crowdcultures 
and try to understand how the consumer defines, shapes, and advocates 
for a particular course of action. 

> Textual analysis: for analysing textual messages, researchers gain 
insight into consumer interaction by tracing and analysing these digital 
conversations. Multiple Artificial Intelligence tools facilitate coding and 
discovering patterns for analysing textual data. 

> Consumer misbehaviour: consumer misbehaviour refers to norms and 
rights violations by an individual in a public and private atmosphere at 
the expense of others’ well-being. 

> Karen: Karen's origin, or backstory, can be traced to a failed service 
encounter where she becomes disgruntled and angry and demands 
to ‘speak to the manager’ The ‘can I speak to the manager?’ meme is 
one of the most recurring characteristics of a misbehaving customer; 
gendered (female), racialised (white), and attributed to Karen’s character 
(entitled and privileged) without regard for the logic, actions and events 
that preceded her request. Of particular interest is Karen’s expanding 
repertoire of adversaries, opponents, and rivals during the COVID-19 
pandemic. Karen became a buzzworthy topic of conversation among 
Americans when the pandemic outbreak was declared in the USA. 
During this time, consumers captured Karen in internet memes as an 
example of a badly-behaved individual, which went viral and reached 
millions of views worldwide. 
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14.1 Introduction 


Coming soon to a store near you: an angry customer who demands special 
treatment, then directs their frustrations at employees, insisting, ‘I want to 
speak to the manager!’ This problematic customer, often nicknamed ‘Karen; is 
a fictitious amalgam of real-life consumers and events reported in the media. 
Especially during the COVID-19 pandemic, Karens worldwide (especially in 
the USA) defied the rules and norms of civil shopping behaviour, dragging 
companies including American Airlines, Costco, Red Lobster, Starbucks, 
Trader Joe’s, and Walmart into the news headlines and triggering a maelstrom 
of memes and videos on social media. These repeated incidents of consumer 
misbehaviour captivated consumer interest, generating crowdsourced 
commentary on roles, rights, and responsibilities in service encounters. 


To understand the phenomenon of ‘Karen’ in the digital world, commercial 
organisations must understand the values underpinning her behaviour. 
This priority is highest for businesses unprepared for the potential political 
implications of being associated with Karen. Companies need to be ready for 
Karen’s impact on their brand, whether she comes into their store, expresses 
dissatisfaction with their policies in a video, or turns out to be an employee. 
Managing angry customer meltdowns is acommon challenge for service brand 
managers, but they also need to be prepared for the potential damage that 
can result from these events. The drama and ensuing social media coverage 
can quickly erode a company’s control over its brand image, as crowdcultures 
link the business to Karen and criticise the company. To mitigate these risks, 
companies may need to consider how to understand and address the Karen 
phenomenon in their business strategies. 


By studying failed service interactions and toxic encounters, companies can 
gain insight into how consumers evaluate and respond to different aspects of 
the service experience online and the ‘rules and norms’ that govern these 
interactions. Misbehaving customers can create a difficult situation for 
companies that want to increase sales revenues while also ensuring the fair 
treatment of employees and other customers. The decision to ‘fire’ or refuse 
service to a customer is not always straightforward, as it can have negative 
consequences for the company, such as decreased profits or potential 
discrimination claims or boycotts. In responding to consumer misbehaviour, 
companies must carefully balance their own rights with the rights of employees 
and other customers. This rights system is often complex and can involve a 
blend of informal customs and formal laws. 
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14.2 Understanding Karen: misbehaviour in service 


encounters 


Case 14.1. Red Lobster Karen. 


During the COVID pandemic and on Mother's Day 2020, the so-called Red Lobster 
Karen was filmed by a bystander physically attacking Red Lobster employees in 
Pennsylvania. According to Know Your Meme, another customer captured this 
accident and shared it on Facebook. A few days later, a user captioned the video 
with the following text: ‘A Karen Goes Berserk at Red Lobster on Mother’s Day 
(YORK, PA). Woman upset that she has to wait 3 hours for food from Red Lobster 
on Mother’s Day when the restaurant has a reduced staff’, was reposted on Twitter 


and went viral with over 12.5 million views in three days. 


Following the incident, Red Lobster CEO, Kim Lopdrup, released a statement on 
Twitter apologising for the long waiting time. However, the response on Twitter 
was split. Some respondents felt Karen’s behaviour was justified due to the long 
waiting time. However, others criticised Karen for not being willing to understand 
Red Lobster’s circumstances and business challenges during the difficult times and 


responded with sarcastic memes, such as: 


Red Lobster sign: ‘Due to covid-19 safety measures, we are operating at half staff. 


Greatly increased wait times will occur for diners. Thank you for your patience. 


Response Karen: “That sign won't stop me, because I can't read!’. 


Case 14.2. Anti-mask Karen. 


A 54-year-old SAP employee, the so-called anti-mask Karen, was filmed coughing 
on other customers - a mother and a child - in a grocery store. The anti-mask Karen 
accused the mother of being a sheep for wearing a mask, believing in Covid, and 
being vaccinated. Even when a store employee requested that she stop harassing the 


mother, she continued with her behaviour. 
The mother initially posted the video on Reddit and shared her concern regarding 
the accident. In a short time, this video went viral with over 4.5 million views on 


Twitter. 


The German software company SAP was unamused by their employee's behaviour 


and fired her for putting others in danger. 
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14.2.1 The research question 


Rights are essential to service encounters because they provide a framework 
for ensuring that both the provider and the service recipient are treated fairly 
and respectfully. For example, Figure 14.1 illustrates how ‘rules and norms’ 
govern service encounters as a customer interacts with service providers within 
a physical environment, such as a retail store. 


In a typical service encounter, the customer arrives at a business looking for a 
service and is met by a service worker who helps them obtain the service they 
need. The arrows represent interactions in the service encounter triad model, 
which show how the three components of the service encounter — the customer, 
the service worker, and the physical evidence of the service — interact with one 
another. However, not all interactions between customers and service workers 
are positive. Consumer misbehaviour refers to inappropriate or unacceptable 
actions taken by customers, such as not paying for a service, damaging property, 
or being rude to the service worker. This type of behaviour can have negative 
consequences for both the business and the customer and can even lead to 
disputes or legal action. This research examines reports of consumer 
misbehaviour in service settings, focusing on understanding the rights-based 
logic that shapes these interactions. 


Fundamental Rights 


Consumer rights 


aS 


Customers 
(Karen +) 
Service 
Corporate rights encounter Employee rights 
triad 
Physical environment Service providers 


(service company) <——-> (employees) 


Figure 14.1. Rights that govern service encounters. 
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14.2.2 Misbehaviour in service encounters 


Service encounters are short-term interactions between frontline employees 
and customers to build long-term relationships based on satisfaction (Czepiel, 
1990). These interactions go beyond purchasing behaviour and can involve 
consumers exerting power in various ways. For example, dissatisfied consumers 
may share their complaints in online reviews, direct staff feedback, or air their 
grievances to friends; conversely, consumer advocacy is a possible outcome of 
positive encounters (Chelminski and Coulter, 2011). In addition, customers 
may react strongly to service failures and request recovery (Smith et al., 1999). 
A study by Bitner and colleagues (1990) found that consumer misbehaviour is 
one cause of customer dissatisfaction in service encounters. This misbehaviour 
can take various forms, such as the customer refusing to follow policies and 
laws, refusing to collaborate with employees or other consumers, or behaving 
in a disruptive or abusive manner. 


Consumer misbehaviour in service encounters has attracted the attention of 
scholars interested in understanding, defining, and classifying this behaviour 
and its impact on employees, other consumers, and the organisation. Some of 
the terms used to describe this phenomenon include ‘customer injustice’ (Van 
Jaarsveld et al., 2015), ‘appraisal theory’ (Cai et al., 2018), and ‘dysfunctional 
behaviour’ (Bitner et al., 1994; Daunt and Harris, 2011; Reynolds and Harris, 
2009). For example, customer injustice and misbehaviour’s psychological and 
emotional effects can harm employees, leading to increased burnout, staff 
turnover, and lower productivity. Van Jaarsveld and colleagues (2015) suggest 
that supervisors can reduce staff turnover and hire the ‘right’ employees to 
withstand consumer misbehaviour by being fair. However, this strategy may 
not always work and is not the only path to resolution, as consumers occasionally 
stand up for the rights of the employee, consumer, or corporation and voice 
judgement or dispense vigilante justice to those who misbehave (Legocki et 
al., 2020; Mufiz and Schau, 2007). 


Consumers are increasingly using social media to voice dissatisfaction with 
services. By using appraisal theory to study these messages, researchers can 
gain insight into how consumers evaluate and respond to different aspects of 
the service experience, allowing them to identify factors associated with 
positive or negative emotional responses, such as frustration, anger, annoyance, 
irritation, and outrage, or feelings of powerlessness, identity threat, or betrayal. 
Case 14.1 and 14.2 are examples of consumers misbehaving in service 
encounters. One case study showed that a mother’s feelings of betrayal due to 
long waiting times at a restaurant led to anger and frustration. The other case 
demonstrated how ingroup-outgroup differences in compliance with mask- 
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wearing requirements could lead to conflict and identity threats. Furthermore, 
studying online commentary can help us understand the impact of consumer 
misbehaviour on employees, business owners, and bystanders. 


Few researchers have studied the effects of dysfunctional customer behaviour 
on others and attempted to categorise these behaviours. Terms like ‘customers 
from hell refer to abusive, insulting, and hysterical customers who exhibit 
personality traits, such as alienation, Machiavellianism, sensation-seeking, or 
aggression. Daunt and Hariss (2011) found links between a customer’s 
personality and their previous dysfunctional behaviour, which can cause short- 
term and long-term harm to employees’ psychological and physical well-being. 
Additionally, dysfunctional behaviour can lead to a greater understanding and 
expression of sympathy from others toward employees, as shown in Case 14.1. 


In conclusion, the concepts of customer injustice, appraisal theory, and 
dysfunctional behaviour can help identify and understand the impact of 
customer misbehaviour on other consumers’ experiences and the psychological 
and emotional consequences for employees’ well-being. It can also shed light 
on organisations’ potential financial and reputational costs and the value of 
advocating for employee and organisational rights. 


14.2.3 Karen and human rights 


The Karen discourse finds itself at a fascinating and sometimes confusing 
crossroads when we consider this from a rights-based perspective. Multiple 
normative approaches influence the rights debate that follows from a Karen 
encounter. To better understand its complexity, we distinguish between societal, 
business, individual and technology normativity and their effects. 


First, a thin line exists between legislation (including constitutional rights) 
and company policies in conducting (ethical) business. Both address 
fundamental rights, but the nature of the address is somewhat different. The 
instrument of law is used to regulate consumer rights, COVID-19 measures, 
business entitlements and employee rights. At the core, these standards can 
be traced back to fundamental rights, e.g. the right to privacy, a safe working 
environment, physical integrity and entrepreneurial rights (Lebret, 2020). A 
Karen encounter is usually a clash of such rights. For instance, Karen refusing 
to wear a face mask during the Covid-pandemic can be understood as a clash 
between the right to a safe working environment and the right to privacy and 
physical integrity. In such a case, there is a mismatch between the interests of 
the individual employee, fellow consumers, and Karen. When (hypothetically) 
brought before a court, this would be a matter of the vertical effect of human 
rights when a governmental rule or policy is questioned and reviewed against 
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such fundamental rights. During the pandemic, many pandemic rules were 
examined before courts. In this case, Karen could contest the government's 
legal or policy rule, obliging her to wear a face mask in the shop she visited. 
The ruling would then deal with the governmental standard in general and will 
have, depending on the particularities of the legal system, the effect of quashing 
the particular rule ergo omnes. 


Another application would be through the horizontal effect of fundamental 
rights. In that case, private legal standards are understood in the light of 
fundamental rights. For example, think of private standards, such as ‘fairness’ 
or ‘reasonableness’ that are interpreted so that it balances interest between the 
fundamental rights of those involved. In this case, the company’s interest will 
be balanced with the consumer interest of Karen in their particular private 
legal relation. 


Not all socially expected ways of conduct are laid down in legislation. Law is 
there for the public good and is supposed to regulate things a government 
should regulate. However, that is not per se the behaviour of employees in a 
shop. For this, there is also the company’s morals, which include written and 
unwritten standards for conducting (ethical) business. Business codes of 
conduct usually balance image protection, obeying the law, and facilitating an 
organisational culture that contributes to the goals of that organisation. 


Then there is the individual behaviour of both Karen and those who respond to 
it. While the law or business codes may influence individual behaviour, in the 
heat of the moment it is usually the personal features of those involved that will 
determine how people respond. Human moral behaviour has been thoroughly 
analysed in applied psychology and empirical ethics. This behaviour has been 
structured for the sake of analysis in decision-making stages (e.g. the Ethical 
Decision Making Procedure (EDM) as introduced by Rest, 1986, and since then 
widely embraced) and influential factors (e.g. the subdivision of Jones, 1991, 
in individual, situational and issue-related factors). Individual features such as 
gender, living conditions, education- and relationships, are important drivers 
that define someone's ethical ‘programming’ and thus behaviour. 


Social media and ‘spreadable media have a technological effect that amplifies 
social encounters. Unlike traditional media, which are controlled by a single 
gatekeeper or institution, spreadable media is shared and spread by users and 
communities in customisable, remixable, and adaptable ways, allowing it to reach 
a wider audience and have a greater impact (Jenkins et al., 2013). Additionally, 
the algorithms that connect the right audience with the right commercial content 
can create ‘bubbles’ that lead to the polarisation of public discourse, particularly 
in the case of viral posts (Kubin and Von Sikorski, 2021; Lee et al., 2018). 
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On the one hand, social media allows people to learn about consumer 
misbehaviour in service encounters that they did not witness directly. Sharing 
videos and retelling these incidents on social media can magnify their impact 
because many viewers see them, inciting people to rethink and affirm service 
encounter expectations. On the other hand, as people share memes on social 
media, they can quickly gain popularity and become widely recognised, often 
taking on a life of their own, with people creating their own variations and 
using them in new contexts. In this way, a meme can become a part of internet 
culture and continue to be shared and referenced long after its initial creation. 
We observed this phenomenon in the specific case of ‘Karen’ encounters, 
where sharing these incidents on social media has affected how human rights 
are perceived. 


14.3 Method: calling out Karen on social media 


Studying social media discourse can provide valuable insights into how 
people use platforms like Reddit to communicate, express themselves, and 
interact with others. By examining the ‘rules and norms’ that govern these 
interactions, as well as the ‘cultural logic’ that shapes and is influenced by 
them, we can gain a better understanding of how social media platforms and 
users reflect and influence cultural values, beliefs, and practices (Berger et 
al., 2020). Furthermore, studying social media discourse allows us to explore 
the ‘micro-cultures’ within these platforms and how they are shaped by user 
interactions (Belk et al., 2013). Our study focuses on how consumers invoke 
rights in the Karen discourse on the Reddit platform. 


Reddit (reddit.com) is distinct from other social media platforms as it does not 
feature user identities (it is anonymous) and explicitly prohibits commercial 
discussions. Instead, users of the popular social media platform- aka Redditors 


Societal norms 
(law) 


| Business norms 
(codes of 
conduct) 


Fundamenta 
rights 


Individual 
morality 


Technology 
effect 


Figure 14.2. Fundamental rights and a Karen encounter. 
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— initiate and participate in online discussions and share thoughts and opinions 
on any topic imaginable. Members form and join interest-based groups called 
subreddits, grouped by topics like music, technology, gaming, and health and 
fitness. 


This study examines conversations gathered from r/FuckYouKaren, a 1.4 
million-member subreddit dedicated to talking about Karens. Participation is 
voluntary, and members are self-selected and have an interest in the topic. The 
messages are generated entirely by the community, non-obtrusively, without 
our involvement. This publicly available archive provides a suitable data source 
for our study. 


Using the Social Astronomy app (Belanger, 2022), we searched the subreddit for 
comments that included the phrase ‘right to’ and downloaded 8,097 messages 
(= 619,953 words, average = 76.5 words per message) posted in the period 11 
April 2018 to 12 August 2022. Notably, the year of the onset of the pandemic, 
2020, accounts for more than 50 per cent of the messages, validating our 
assumption that active communications spiked in this period. 


In Step 2, we aim to discover the most frequently invoked rights. Given our 
intention to focus on users’ ideas of rights (and to filter noise words), we 
performed a KWIC (an acronym for Key Word In Context) analysis to extract 
15 words to the left and 15 words to the right of the phrase ‘right to’ using 
LIWC-22’s Contextualizer module (Boyd et al., 2022). Next, we analysed the 
resultant list of neighbouring words using a word cloud visualisation, an 
n-gram frequency table, and a Leiden community detection algorithm (Traag 
et al., 2019) to uncover the groups of words mentioned together. The model 
specification excluded the ‘right to’ KWIC keyword, included the top 50 
n-grams and used the default resolution parameter (= 1.0). Our goal was to 
understand the extent to which Redditors expressed rights collectively and 
whether they framed the conversation using coherent organising ideas. 


Pattern recognition techniques involve trade-offs between finding broad global 
patterns and discerning nuanced simplifications. So next, we zoomed in to 
examine the features of the ‘refuse service’ and explore associated terms in its 
network, again using the Leiden algorithm. The model specification examined 
words adjacent to the frame, excluding the KWIC keyword (refuse, service, 
business, private, reason, businesses, reserve, leave, and deny) and focusing on 
the remaining top 50 n-grams using the default resolution parameter (= 1.0). 
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14.4 Results: how Reddit users know their rights 


14.4.1 Prominent expressions of ‘right to’ 


The KWIC analysis identified 9,021 ‘right to’ mentions and extracted the 
neighbouring words that lend context to the phrase. The word cloud offers 
an accurate yet incomplete snapshot of the top 250 words Redditors used to 
describe rights in the context of Karen (Figure 14.3). Prominent words like 
people and right are rather general, but other words, such as refuse, mask, 
property, speech, freedom, and choose hint at the diversity of terms brought 
to the conversation. However, one limitation of the word cloud method 
is its reliance on the frequency of single words (unigrams) to produce the 
visualisation. We addressed this limitation by extracting groups of consecutive 
words, referred to as bigrams (two words) and trigrams (three words), with 
stop words (e.g. a, an, an, the, to) filtered out to identify phrases that sharpen 
our understanding of ideas conveyed in the text. 


The most prevalent phrases included businesses’ right to refuse service (right 
refuse, refuse service, right refuse service, business right, reserve right, right 
deny, reserve right refuse), mask-wearing practices (wear mask, right wear, 
wearing mask, right wear mask), and property rights (private property, 
private business, property right). The n-gram frequencies ranged from 85 
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Figure 14.3. Word cloud of terms associated with ‘right to’. 
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to 621 mentions in the corpus and appeared in 1.0 to 7.4% of the messages. 
Other n-grams achieving this level of prevalence included: right choose, legal 
right, free speech, right defend, right call, right complain, constitutional right, 
freedom speech, right vote, and right live. Though not the present study’s 
focus, we spotted many other rights mentioned in the long tail of idiosyncratic 
n-grams with a frequency of less than one per cent. 


Modern quantitative methods of linguistic inquiry increasingly use complex 
network models to detect text patterns. For example, the Leiden community 
detection algorithm (Traag et al., 2019) is the current state-of-the-art approach 
for studying groups (communities of terms) within a population (a corpus 
of texts). Using the Leiden pattern recognition technique on the top 50 most 
frequent n-grams, Table 14.1 identifies the five groups of terms that form 
clusters or communities of ‘right to’ ideas in our dataset. 


Table 14.1. Groupings of ‘right to’ terms. 


Group #1 Group #2 Group #3 Group #4 Group #5 
Refuse service Mask-wearing Property andhealth Call or complain Free speech 
Term Uses Term Uses Term Uses Term Uses Term Uses 
refuse 640 mask 510 property 460 people 1,298 rights 361 
service 620 wear A428 public 287 Karen A420 free 214 
business 395 choose 194 law 191 person 280 life 211 
private 336 store 143 legal 182 fuck 253 freedom 198 
reason 200 wearing 119 defend 169 shit 215 speech 190 
businesses 198 masks 117 health 134 call 209 government 183 
reserve 138 constitutional 117 live 193 amendment 169 
leave 126 feel 178 
deny 120 time 178 

Opinion 160 

fucking 160 

woman 156 

wrong 143 

police 133 

stop 133 

kids 132 

vote 127 

stupid 124 

agree 121 

complain 121 

bitch 7 
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First, Reddit users discuss the right to refuse service or how businesses can 
turn away a customer or deny service to any person. 


All businesses have the right to refuse service to ANYONE for ANY 
REASON. Yes, this is called discrimination. Deal with it. If you don’t want 
to be forced to interact with someone you don’t want to interact with, 
neither should anyone else. (VOlatyle) 


According to Citizens United, passed by a Red congress, corporations and 
businesses are people, which means they have unalienable rights, just like 
private citizens. This means they have the right to refuse service to anyone 
who isn't a protected class of person for any reason they so choose. (Xanza) 


Second, users discuss mask-wearing practices in retail settings, sometimes 
invoking the right to choose or constitutional rights. 


The first amendment of the constitution specifically states that she has 
freedom of religion and right to peaceably assembly. If you're allowed 
to go to a grocery store as long as you wear a mask and practice social 
distancing, why not a church? Is sitting in a pew listening to a sermon any 
more risky than a press conference given by your supreme leaders? Are the 
reporters that sit and ask questions dying left and right? The answer is No. 
(random6122360) 


99% of Trumpers/anti-maskers seriously have no concept of constitutional 
law, at all. They think that doxxing or people telling them to fuck off 
on the internet is a first amendment issue (it’s not). In their minds, 
‘unconstitutional’ means ‘I don't like that. (you-ole-polecat) 


Third, users defend public health laws and property rights. 


Speaking of rights, though, if you think you have a right to not wear a mask, 
then the stores have a right not to serve you, I certainly wouldn't serve an 
anti-masker making a scene and risking the health of my other customers. 
(Lucius-Halthier) 


The store’s rule was that a mask was required for entry. He refused to 
wear one, so he was told to leave. The rule is not discriminatory and was 
informed by guidance from public health officials. The guy does not have a 
right to do as he pleases on private property. If he doesn't like the rules, he’s 
free to shop elsewhere. (2forroughing) 
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Fourth, users affirm everyday rights to voice their opinion (agree, complain, 
bitch), exhibit frustration (feel, fuck, shit, fucking), or take action and vote or 
call the police. 


You had every right to complain to the receptionist about her comment and 
behavior, but you were the bigger person here and showed more decorum 
than she ever did in her entire life. The staff would have easily kicked her 
out. (MerpoB) 


My MIL (70) is this person, and she says she has the right to complain 
because she has lived her life, and she didn’t complain when she was 
younger. I don't know if I will get in trouble with the reddit gods for using 
an eye roll emoji so imagine one here. (Exotichaos) 


Finally, users invoke rights protected by the government or amendments, such 
as the freedom of speech and the right to life. 


I always get so confused when I see people who think that just because the 
government gives them the right to free speech, that they get to exercise it on 
a *private* company’s *private* website owned by *them”. The constitution 
may give you the right to free speech, but it also gives the company the right 
to deny service to anyone who doesn't follow their rules. (Magical-Sweater) 


Man, I'm so sick of people blabbering about their 1 Amendment rights 
without knowing what it ACTUALLY protects. News fucking flash: the 1% 
Amendment doesn't protect you from the consequences of your actions. 
(Reamund) 


These findings confirm that human rights feature prominently in Karen 
discourse on Reddit. The comments often implicitly or explicitly refer to human 
rights principles, including mask-wearing, property and health, the right to 
complain, and free speech. 


In the case of mask-wearing, many countries have mandated that individuals 
wear masks in public to slow the virus’s spread. However, these mandates have 
been resisted by individuals who argue that they infringe on their right to 
freedom of expression, the right to free speech or right to complain. For 
example, individuals dissatisfied with the response to the pandemic by 
governments or other institutions may wish to express their concerns and hold 
those institutions accountable for their actions. However, freedom of expression 
must be balanced against others’ rights, including the right to health and life. 
Mask-wearing helps protect the wearer and those around them from virus 
spread and is thus a necessary measure to uphold the rights of all individuals. 
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Conversely, some individuals have used social media and other platforms to 
spread misinformation about the virus and its impact, which can seriously 
affect public health. Thus, governments must ensure that individuals are not 
spreading false or harmful information. 


Finally, the COVID-19 pandemic has also impacted property rights and the 
right to health. For example, many individuals have lost their jobs and ability 
to pay rent or mortgages, and small business owners expressed concern about 
the impact of the lockdown on their businesses, fuelling an increased risk of 
eviction. At the same time, the pandemic has highlighted the need for quality 
healthcare, as individuals who cannot access medical treatment are at greater 
risk of severe illness or death from the virus. Therefore, ensuring that individuals 
have the right to adequate housing and healthcare is essential to upholding 
their human rights during the pandemic. 


Next, we turned our attention to the most prominent theme, the right to refuse 
service, to examine how Reddit users expressed concern for service providers 
and their employees. 


14.4.2 Prominent expressions of the right to refuse service 


Using LIWC Contextualizer, we extracted terms located +15 words to the 
Group#1 terms (refuse, service, business, private, reason, businesses, reserve, 
leave, deny), resulting in 4,798 observations with neighbouring words that lend 
context to the phrase. Table 14.2 identifies the six groups of associated terms 
found using the Leiden algorithm applied to the top 50 most frequent n-grams. 


Group #1 terms affirm that business owners, under American law, have the 
right to refuse service to customers for legitimate reasons. 


That's when I refuse to serve people. As a shift manager, I didn’t deal with 
that shit at all; Ihave the right to refuse service, and I will. (Jadebaxter241) 


It’s the culture you create at your establishment. I ran a bar for years, and 
behind the bar, I had a sign that read ‘we have the right to refuse service to 
anyone for any reason. (DarthYug) 


Group #2 terms uphold the rights of property and private business owners to 


establish their own rules for admitting or banning people from the property - 
unless government laws say otherwise. 
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Table 14.2. Groupings of ‘refuse service’ terms. 


Group #1 

Right to refuse 

Term Uses 
service 1,461 
refuse 1,304 
businesses 477 
reason 402 
reserve 260 
Karen 186 
customer 182 
understand 141 
person 129 
time 126 
fuck 115 
free 95 
protected 89 
laws 86 
Group #4 

Enforce trespassing 
Term Uses 
leave 200 
store 164 
trespassing 109 
police 99 
call 89 
policy 86 


Group #2 

Private property rights 
Term Uses 
business 812 
private 627 
property A491 
rights 245 
public 241 
rules 140 
law 134 
owner 133 
fucking 126 
government 104 
owners 9] 
Group #5 
Protected groups 
Term Uses 
people 813 
serve 134 
company 96 
gay 95 
agree 88 


Group #3 
Mask-wearing 
Term Uses 
mask 592 
wear 355 
deny 195 
wearing 15] 
customers 138 
masks 134 
stores 19 
medical 96 
employees 93 
entry 86 
based 82 
freedom 81 
Group #6 

No shoes, no shirt sign 
Term Uses 
shoes 89 
shirt 82 


‘Trespassing is the legal term for the situation in which one person enters 
onto the land of another without permission or the legal right to be there. 
As soon as the person in charge of the property takes away this permission, 
the individual is considered trespassing. This is what gives businesses the 


‘right to refuse service to anyone. (phadewilkilu) 


They truly think any place the public can walk into is public property. 
Nope, that’s not how any of this works. This is the reason many businesses 
have signs that say, ‘we reserve the right to refuse service to anyone for any 
reason. (Ink_And_Iron) 
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Next, the network of terms in Group #3 elaborates on how a customer’s 
misbehaviour, specifically not wearing masks, can be the basis for refusing 
entry to a retail store. 


A private business has the right to refuse service to anyone for any reason. 
If you don’t want to wear a mask, don't. But there will be consequences, 
and you can bitch and cry all you want about it. Everyone will know you 
are a loser. (TheCommander0919) 


Anti-maskers in this pandemic get so offended, but companies have every 
reason to enforce policy that they have the right to refuse service to anyone, 
at any time. Even going so far as to ban the individual permanently and 
press charges if warranted. (BetterNotBlowThis) 


Medical experts advocate for protecting employees’ health; this is where 
individual freedom may be at odds with collective well-being. 


The mask issue is not one of individual liberties but public safety. Same 
reason seat belt laws and motorcycle helmet laws remain on the books. 
(i_was_way_off) 


The mask topic I feel, is kind of different. There is more variety in why 
people refuse to wear it like: Conspiracy, fake news, peer pressure, religion, 
individuality and irrational interpretation of law and science. (Jameloaf) 


Group #4 terms specify what managers can do if a customer does not abide by 
store policy — they can call on the police to enforce trespassing laws. 


They try to raise a stink? Okay. Well, we'll just call the cops. They will ask 
you to leave, then they will *tell* you to leave, then they will *MAKE* you 
leave. (Prikkasaurus_Rex) 


If you are armed, the store is well within its rights to tell you that you're not 
welcome on their private property anymore. Once permission for you to 
remain on their property has been revoked you are now trespassing, which 
is a crime and the police now have cause to arrest you and remove you from 
the property. (riskywhiskey077) 


Group #5 establishes the limits of refusing service, as one cannot discriminate 
against a particular class of the public, such as sexual orientation. 
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Discrimination is when a person is treated disfavourably because of one of 
the legal grounds for discrimination (sex, transgender identity or expression, 
ethnicity, religion or other belief, disability, sexual orientation, age). Doing 
your job is not being treated disfavourably. Being refused service based on 
sexual orientation is. (Slackerguy) 


What is so infuriating is that most of these people are the same ones that 
think that businesses should have the right to turn people away for being 
gay or transgender, but somehow in their mind, they don't think they can 
be turned away for not wearing a mask. (lethaldose9) 


Finally, Group #6 evokes the expression ‘No shirt, no shoes, no service 
that sometimes appears on signs in stores or restaurants. The catchphrase 
experienced a resurgence during the pandemic to encourage mask compliance. 


Iamso sick of this shit. Time to put up the ‘No shirt, no shoes, no mask - no 
service!’ signs and be done with them. No exceptions. No more explaining 
and being nice. (ChubbyLegend79) 


Most of these businesses are private, and their property is private property. 
Just like the ‘no shirt, no shoes, no service’ or ‘we reserve the right to refuse 
service to anyone. (Inner_Department3) 


Reddit users offer several justifications for the right to refuse service to Karen 
based on property rights, the consequences of mask-wearing, and trespassing, 
an understanding of protected groups, and pop culture references. 


Individuals and businesses may have the right to refuse service to someone if 
they are on their property. This right is based on the idea that the property 
owner has the right to control who is on their property and the activities that 
take place there. For example, if a customer behaves disruptive or harmfully 
while on a business's property, the business owner may have the right to ask 
them to leave and refuse to serve them. Additionally, if an individual enters a 
business without permission, the business owner may have the right to ask 
them to leave and refuse to serve them, as this would be considered trespassing. 


The consequences of mask-wearing may also be a justification for the right to 
refuse service. In the context of the COVID-19 pandemic, many businesses 
have implemented mandates requiring customers to wear masks to protect the 
health and safety of both customers and employees. If a customer refuses to 
wear a mask, the business may have the right to refuse service to them in order 
to protect the health of other customers and employees. 
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Protected groups may also be a justification for the right to refuse service. 
For example, under anti-discrimination laws, businesses are prohibited from 
refusing to serve individuals based on specific protected characteristics, such 
as race, gender, and sexual orientation. Therefore, if a business owner refuses 
to serve an individual based on one of these protected characteristics, they 
may violate these laws. 


Pop culture references may also justify the right to refuse service. For example, 
if a business owner sees a customer wearing a shirt with a logo or slogan that 
the business owner finds offensive, they may have the right to refuse service 
to the customer. Likewise, some Reddit users saw a parallel to the classic ‘No 
shirt, no shoes, no service’ sign that asserts the owner’s right to control the 
atmosphere and environment of their business and can choose not to serve 
customers whom they believe may disrupt that environment. 


14.5 Discussion and takeaways 


To date, the overwhelming focus of service failure and recovery research has 
examined service performance and brand transgression, with surprisingly 
little or no regard for the impact of consumer misbehaviour on outcomes 
(Khamitov et al., 2020). Although the preoccupation with company-controlled 
touchpoints makes managerial sense, it does not exonerate firms from planning 
for unexpected events that can disrupt typical service encounters, exemplified 
by encounters with Karen, who injects consumer misbehaviour, dysfunction, 
and chaos into the system. 


In general, it is fair to say that companies are more at risk from consumer 
misbehaviour due to the increased focus on corporate responsibility. In recent 
years, consumers have become more concerned about the impact businesses 
have on society and the environment, pressuring companies to behave 
responsibly towards employees and customers. Companies failing to live up 
to these expectations may suffer from a backlash from consumers and a decline 
in sales. 


Several trends are at the core of these developments, and also, here, they appear 
to play an important role when considering the Karen case (Wernaart, 2021). 
These include themes such as privatisation and globalisation, resulting in a 
more hybrid interplay between public and private values and national and 
international values. Amongst other things, this causes public values to enter 
the business domain as well, and individuals are seemingly keen to exercise 
citizens’ rights as consumers, causing a reverse effect of the so-called citizen v. 
consumer paradox (Curtis and McConnel, 2002). 
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Another such trend is the quick rise of new technologies, and the impact this 
has on the interaction between business and consumers. In the Karen case, 
social media plays a dominant role and amplifies the potential to damage a 
company’s reputation. Overall, companies are more at risk from consumer 
misbehaviour because of the increased visibility of such behaviour on social 
media, the increased awareness of consumer rights, and the increased focus 
on corporate responsibility. As a result, companies need to be more careful and 
proactive in interacting with consumers to avoid damaging their reputation 
and losing customers. 


Additionally, consumers are becoming more aware of their rights and are more 
willing to take action against companies they feel have mistreated them, 
especially when calling out an organisation through online means is easy. This 
digital vigilantism coincides with yet another trend: a change in moral authority 
(Verhaeghe, 2017). Traditional authorities, such as a government, academia or 
quality news outlets, see a decline in their authority, causing the individual to 
become more aware of their position towards fundamental rights and their 
competitiveness with others in pursuit of fulfilling those rights. This power 
shift also amplifies the desire to voice and share one’s position. 


In this chapter, we demonstrated how to use mass media as a data source to 
understand consumer perceptions of rights in response to a misbehaving 
customer (a Karen encounter in a retail context). Social media conversations 
can reveal the rules and norms that govern consumer behaviour in service 
encounters. Furthermore, they can also surface dilemmas in choosing a path 
forwards at the crossroads of normative rules on fundamental rights (see 
Chapter 3, Section 3.2.1), as consumer, employee, and corporate rights may lead 
to different value priorities and courses of action. When we reverse-engineer 
the rights-based principles embedded in Reddit data, we better understand 
the complexity, nuance and interplay between various rights surrounding the 
Karen encounter. Moreover, our findings suggest the need for monitoring 
rights-based discourse as Karen’s persona mutated over time, adding new 
challenges, priorities, and logic to the mix. These insights can help companies 
develop a clear ‘code of conduct’ to better respond to such encounters and 
communicate the rationale for actions taken to the outside world. 
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Abstract 


This chapter discusses human rights and the 17 Sustainable Development 
Goals (SDGs) with specific practical importance for the private sector. The 
17 SDGs, linked to 169 goals, are intended to form an action plan to improve 
everyone's lives and transform the world for the better. The 2030 agenda (SDG 
targets) cannot be achieved if businesses continue as usual. While the SDGs 
are government policy guidelines, businesses are ultimately needed in order to 
develop and adopt innovation at scale. They need to act on the combination of 
escalating climate hazards and a renewed consumer awareness of the climate 
crisis. A changing world requires companies to change with it. The practice of 
primarily following the interests of shareholders is slowly changing. A company 
must have a broader vision and conscious leadership, with societal relevance. 
Contributing to a better world by maintaining high ethical standards requires 
a vision of how to make a profit while doing the right things. This demands 
visionary leadership in business. Responsible leaders have a vision, focused on 
serving all stakeholders of the company, to lead a societally relevant company, 
giving direction and motivating employees to do whatever it takes for three 
results: better living conditions for people, a better and healthier environment 
and biodiversity, and (therefore) sustainable financial success. This chapter 
aims to show why and how businesses and their leaders are important in 
achieving sustainability. 
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Key concepts 


> 


Sustainable Development Goals (SDGs): a collection of 17 interlinked 
global goals designed to be a blueprint to achieve a better and more 
sustainable future for all. The SDGs were set up in 2015 by the United 
Nations General Assembly and are intended to be achieved by 2030. 
Corporate Social Responsibility (CSGs): a form of international private 
business self-regulation which aims to contribute to societal goals of a 
philanthropic, activist, or charitable nature by engaging in or supporting 
volunteering or ethically oriented practices. 

Sustainability: a societal goal with three dimensions — the environmental, 
economic, and the social. This concept can be used to guide decisions at 
the global, national, and at the individual consumer level. 
Stakeholder: in a company, stakeholders are individuals, groups or 
organisations directly involved with, or indirectly affected by, a project, 
product, service or enterprise. Examples are customers, suppliers, 
investors, and employees. 

Ethics: the discipline concerned with what is morally right and wrong. 
Human rights: the basic rights and freedoms that belong to every person 
in the world, from birth until death, which are protected by law. 


15.1 The nature of human rights in private 


companies 


‘In the end, more than they wanted freedom, they wanted security. They 
wanted a comfortable life and they lost it all - security, comfort, and 
freedom. When the Athenians finally wanted not to give to society, but for 
society to give to them, when the freedom they wished for most was freedom 
from responsibility, then Athens ceased to be free. 


Edward Gibbon (Rise and fall of the Roman Empire, 1778) 


15.1.1 Context 


Celebrated British naturalist Sir David Attenborough has visited every 
continent on the globe, exploring the wild places of our planet, bringing the 
wonders of the living world to audiences worldwide through ground-breaking 
natural history series. His broadcasting career spans over six decades. His work 
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includes the Netflix original documentary series Our Planet. In 2020, in his 
94" year on this planet, Attenborough issued the most essential documentary 
of our time: A Life on Our Planet?’ 


It is a powerful witness statement about humanity’s impact on nature, reporting 
the visible and measurable effects from 1937 to 2020. Sir David Attenborough 
reflects on the devastating changes he has witnessed. During his lifetime, he 
has seen first-hand the monumental scale of environmental change caused by 
human actions. They show how humans have managed to change the features 
of the world within the abovementioned timespan, from a world population 
of 2.3 billion people, 280 ppm? of carbon in the atmosphere, and a wilderness 
of 66%, to a population of 7.8 billion people in 2020, 415 ppm? of carbon in 
the atmosphere, and a remaining wilderness of 35%. 


To restore stability to our planet, we must restore its biodiversity. Attenborough 
proposes that bringing countries out of poverty, providing universal healthcare 
and improving girls’ education would make the growing human population 
stabilise sooner and at a lower level. Renewable energy, such as solar, wind, 
water and geothermal, could sustainably power all human energy usage. 
Protecting a third of coastal areas from fishing could allow fish populations 
to thrive and the remaining area would be sufficient for human consumption. 
Humans changing their diet to eliminate or reduce meat in favour of plant- 
based foods could allow land to be used far more efficiently. Attenborough cites 
government intervention in Costa Rica that caused a reversal in deforestation, 
Palau’s fishing regulations and improved use of land in the Netherlands as 
good examples. 


His statement ends with a hopeful message for future generations, and he 
reveals how together we can address the biggest challenges facing life on our 
planet. 


‘Nature has always taken care of us. Now it’s about time we started to take 
care of nature. 


We are - or, if we are willing to acknowledge, we can be - aware of the largest 
threat for mankind, and the life-threatening problems we face caused by our 
rapidly deteriorating natural environment. We even know many of the solutions 
already. We just need the will to act. The biggest way we can make a difference 


57 A Life on Our Planet; Produced by Silverback Films and WWE, David Attenborough, released 
on Netflix on 4 October 2020, along with a companion book A Life on Our Planet. 
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is to put nature at the heart of our decisions. If we all make our choices with 
nature in mind, then together we'll find a way to live in balance with the natural 
world. After all, we are nature, and we need it to survive. 


Our natural environment and (as a potential result of that) our health are 
declining. Furthermore, there is still disregard and contempt for human rights 
in many ways and nations, in tyranny and oppression, inequality, and social 
injustice. 


The current state of the world, the effect on climate, deteriorating nature, the 
proven emergency, as well as the global unequal division of wealth and poverty, 
the huge difference in life opportunities, and the differences in the way human 
rights are (not) being protected — all of these should arouse a call for action. 


The Universal Declaration of Human Rights, proclaimed by the United Nations 
General Assembly in Paris on 10 December 1948, was and still is, a recognition 
of the inherent dignity of all members of the human family. The Declaration 
lays the foundation of freedom, justice, and peace in the world. Considering 
the numerous violations, and the slow pace of improvements, more had to be 
done in order to bring about a world in which human beings all enjoy freedom 
of speech and belief, freedom from fear, in which dignity, worth and equal 
rights for all are the norm, a world in which social progress and better standards 
of life in larger freedom prevail. Not only more had to be done, but an extension 
to the traditional human rights was also perceived as necessary. 


Many specialised human rights treaties have been adopted since, like the 
International Covenant on Civil and Political Rights (ICCPR), International 
Covenant on Economic, Social and Cultural Rights (ICESCR), on the 
Elimination of All Forms of Discrimination against Women (CEDAW), on 
the Rights of the Child (CRC), and many others, with the objective to juridically 
strengthen the anchoring of the human rights arsenal. 


In this chapter, the main discussion will centre around the Sustainable 
Development Goals, a more recent addition to the implementation toolkit 
for human rights, with specific practical importance for the private sector. On 
25 September 2015, a resolution was adopted by the United Nations General 
Assembly, called: “Transforming our world: the 2030 Agenda for Sustainable 
Development: It is a plan of action for people, planet, and prosperity. Seeking 
to strengthen universal peace in larger freedom, eradicating poverty in all 
its forms and dimensions as an indispensable requirement for sustainable 
development as well as healing and securing our planet. 
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The Assembly is said to be determined to take the bold and transformative 
steps that are urgently needed to shift the world on to a sustainable and resilient 
path, leaving no one behind. 


The 17 Sustainable Development Goals and 169 targets demonstrate the scale 
and ambition of this universal Agenda, building on the Millennium 
Development Goals. They seek to realise the human rights of all and to achieve 
gender equality and the empowerment of all women and girls. They are 
integrated and indivisible and balance the three dimensions of sustainable 
development: the economic, social, and environmental. The Goals and targets 
aim to stimulate action over the next 15 years in areas of critical importance 
for humanity and the planet. 


The Goals’ objectives are divided into sections: 


> People: to end poverty and hunger, to ensure that all human beings 
can fulfil their potential in dignity and equality and in a healthy 
environment. 

> Planet: to protect the planet from degradation, including through 
sustainable consumption and production, sustainably managing its 
natural resources and taking urgent action on climate change, so that 
it can support the needs of the present and future generations. 

> Prosperity: to ensure that all human beings can enjoy prosperous and 
fulfilling lives and that economic, social, and technological progress 
occurs in harmony with nature. 

> Peace: to foster peaceful, just, and inclusive societies which are free from 
fear and violence. There can be no sustainable development without 
peace and no peace without sustainable development. 

> Partnership: to mobilise the means required to implement this Agenda 
through a revitalised Global Partnership for Sustainable Development. 


From 2015 to 2030, the 17 SDGs, linked to 169 targets, with measurable 
performance indicators, are meant to form an action plan to improve the lives 
of all and transform the world for the better (Figure 15.1 and 15.2). These goals 
reflect the three dimensions of sustainable development: the economic, social, 
and ecological dimensions. The implementation must not only take place in 
the Global South, but across the entire planet. This calls upon governments, 
but actually all parties that can make a difference when taking part in the 
achievement of the Goals, including the private sector. 


Figure 15.1. Sustainable Development Goals. 
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Figure 15.1. Sustainable Development Goals. 


13. Good health and well-being: Ensure healthy lives and promote well-being for all at all ages; 

10. Reduced inequalities: Reduce inequality within and among countries. 

12. Responsible consumption and production: Ensure sustainable consumption and production patterns; 

13. Climate action: Take urgent action to combat climate change and its impacts; 

14. Life below water: Conserve and sustainably use the oceans, seas, and marine resources for sustainable development; 


15. Life on land: Protect, restore, and promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat 
desertification, and halt and reverse land degradation and halt biodiversity loss; 


Figure 15.2. Examples of Sustainable Development Goals. 


15.1.2 Why should businesses care about human rights and SDGs? 


Our 2000 publication (Cooijmans and Hintzen) mentions that during the 
last decades, an extensive dialogue originated regarding the functioning of 
companies and their role in society. The traditional opinion, that the only 
responsibility of enterprises was to make a profit (represented by Milton 
Friedman, 1962), had to make room for a more complex view on the role of 
private companies. By making a profit, a company can fulfil its obligations 
to pay taxes and adequately reward its employees and ensure its continuity. 
However, in the course of time, different demands are made on the way an 
enterprise generates its profits and at what (social and environmental) cost. 
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At the very least, of course, companies need to apply laws and regulations. But 
in the meantime, balancing the interests of various parties, like shareholders, 
suppliers, customers, advocacy groups, governments and employees (of the 
company itself as well as the labour force of suppliers), as much as future 
generations, is perceived as an essential part of ‘doing business’ (Freeman, 
2010). In the early 2000s it was called corporate social responsibility (CSR), or 
“doing well by doing good’. Today, taking care of the abovementioned interests is 
not just ‘doing good; it is a moral obligation to respect other interests than just 
those of the shareholders. In 2000, our work as consultants in corporate social 
responsibility and sustainability may have sounded like advice to companies 
(while time was ticking even then). Today, a company without a broader vision 
and conscious leadership, without societal relevance, should have genuine 
concerns about its long-term survival. 


Even more urgently than in 2000, it is still about people, planet, and profit (the 
so-called ‘triple bottom line’), in a very balanced way. 


In 1999°8, the World Business Council for Sustainable Development stated that 
corporate social responsibility (CSR) is defined as the continuing commitment 
by business to behave ethically and contribute to economic development while 
improving the quality of life of the workforce and their families, as well as of 
the local community and society at large. 


CSR, in other words, encompasses the societal duties, environmental 
obligations, and moral choices companies make. Nowadays this is also called 
ESG (Environmental, Social, Governmental - obligations and choices of a 
company). 


What is considered right and wrong in companies’ behaviour develops over 
time. Individuals apply morality to themselves, but it is also a part of their 
expectation and valuation of others, including the businesses to which they 
are related as stakeholders. In organisational decision-making, taking account 
of the expectations of internal and external stakeholders may contribute to 
developing the ethics of individual businesses or even societies. 


Listed companies in particular are being assessed more intensely than ever 
by an international army of stock market analysts. They are expected to show 
growing profit increases annually. Philanthropy, pure charity (donating money), 
is unexplainable, while the call upon companies to care more about what is 
happening in society and to the planet, increases. Investment that visibly takes 


58 World Business Council for Sustainable Development WBCSD: 1999, Meeting Changing 
Expectations. Corporate Social Responsibility. WBCSD, New York, NY, USA. 
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social, ethical, and ecological aspects into account, is gaining ground. The Dow 
Jones Sustainability Index, the Access to Care Index, Sustainable Indexes of 
FTSE, and many more, have a clear focus on the performance of companies on 
extensive lists of these aspects (see also Chapter 19). Corporate performance 
should not only be satisfying financially, but also measurably excel on the 
other indicators. Corporations that defy these aspects lose the trust of the 
investors that care, which can put the long-term continuation of the company 
in jeopardy. Its continuity depends on its support base among stakeholders. 
Family-owned enterprises know this and cherish and involve all stakeholders 
on a deeper level. 


Reasons to apply CSR/ESG can be as varied as: improving or upholding the 
corporate reputation, avoiding legislation, pressure from the outside world, the 
wish to win tenders that include social or sustainability indicators, building 
relationships with customers, beating the competition, or intrinsically wanting 
to do business in a sustainable, ethical, societally responsible way (ethically 
driven, visionary leadership and the conviction that adding to the world will 
add to the company). 


The latter requires directors or management that can lead change in a fast- 
evolving and increasingly complex world, to (virtually) put ‘future generations’ 
in one of the decision-making seats in a board meeting, to consider the long- 
term effects of the company’s actions, referring to social rights back in the 
supply chain, well-being of the employees in the company itself, as well as the 
health and safety of customers and other stakeholders during production and 
consumption. 


A company has a profit intent, or must at least break even. If it does not, it 
cannot guarantee its continuation. In ethical dilemmas, financial arguments 
prevail, and ethical decisions preferably do not negatively affect profits. This 
practice of predominantly following the interest of shareholders is changing 
slowly*?. This has to do with a growing awareness of the state of the world and 
what improvements we (all) can make, must make, and with the preferences 
of younger generations. Intangible values are becoming more important: 
meaningful work, the desire to divide the parental tasks equally between 
partners, health, balance, relationships and collaboration. More flexible 
working (hours), parental leave, well-being at work, volunteering options, 
personal development, and purpose - a company that covers all these things 
and contributes to a better world is considered a better employer. 


5° See examples in Sections 15.2 and 15.3. 
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The desire to contribute to a better world by upholding high ethical standards 
requires a vision of how to make a profit while doing the right thing. Does the 
leadership care about its potential influence on the role of men and women, fair 
wages, labour conditions, and for the current young generations, and what is left 
when they grow old? Do they invest in something with socio-economic value, 
do they act upon it? There is an (old school) business culture that has to change, 
and young innovative companies are rising through the ranks and catching 
up with the long-standing corporates, doing things differently, knowing that 
society, the state of nature and the climate have essentially changed in recent 
decades. 


Ona global level, corporations are powerful. The influence of big money, the 
impact of international corporate activities, and the scale of the corporate 
networks make companies a mighty force, that (therefore) has a (moral) 
obligation to carry norms and values, as should governments. In the first 
place, because that is of reputational importance for the company itself, and 
secondly (or in joint first place) because these norms and values are crucial for 
a liveable and sustainable society. 


Society’s expectations about who should solve societal and environmental 
issues, have shifted from government to the market, to the private sector. With 
deregulation, and governments stepping back from solving these challenges, 
companies are increasingly being called upon to do so, using their potential 
(for the better). Decentralisation of governmental tasks increasingly puts the 
execution of governmental responsibilities on a local level, where government 
bodies and companies seem collaborate more and learn to share responsibilities. 


Societal organisations (such as Red Cross, Save the Children, World Wildlife 
Fund, Councils for Refugees) have seen a fall in funding from governments 
and donors, and increasingly need to approach corporations, which they used 
to see as adversaries, to make up the shortfall. The idea that combined forces 
might work is gaining ground. This is perceived as part of the objective of 
SDG 17: Partnerships for the goals: ‘Strengthen the means of implementation 
and revitalize the Global Partnership for Sustainable Development’ The 
SDGs have recognised the essential role of the main social actors, such as 
businesses, government, civil society, and universities working together to 
reach a sustainable development. The envisioned transformation on the very 
complex global challenges touching upon human rights, will require intense 
collaboration between multiple stakeholders in both the public and private 
domains in a joint responsibility. 
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Corporate Social Responsibility, contributing to instead of deteriorating social 
or ecological values, is not necessarily idealism; it is also in the best interests 
of the company. The future of corporations depends on their reputation. In 
this online world nothing is hidden, everything is in the open. Shareholders 
have hardly begun to acknowledge the relevance of social and ecological added 
value, where a money-driven approach - accompanied by depravation of air, 
sea, soil and people’s health and rights — is still ubiquitous. However, in the 
long run, a company that has no policy regarding human rights damages the 
shareholders, its employees, and society as a whole. Operating responsibly 
finally leads to cost reduction, fewer litigations and claims, better quality, a 
distinguishing position matching consumers’ values, integration in leading 
edge reliable partner networks, and finally, trust. 


15.2 The role of business in the state of the world vs 
human rights as a legal instrument 


Human rights are mostly discussed in a legal context. The embedding of 
fundamental rights in constitutions goes as far back as the Magna Carta in 
1215. During the Enlightenment the concept of human beings as free, not 
owned and self-determining, with fundamental rights, seemed to become a 
widely shared understanding, leading to codification of legislation preventing 
states from exceeding their competencies by neglecting the same fundamental 
rights, and preventing societies from descending into violence and chaos. 
Does the existence of human rights, and the extended rights as stated in the 
17 Sustainable Development Goals, depend on codification (see also Chapter 
2 and 3)? 


Case 15.1. Bill Gates on human rights responsibilities. 


In his book, How to Avoid a Climate Disaster, Bill Gates talks about the inventions 
necessary, such as new ways of storing electricity and making steel. Innovation 
encompasses more than inventing new things. It’s also a matter of developing new 
policies to demonstrate and deploy those inventions in the market as fast as possible. 
He mentions the smog in Los Angeles, created by an unfortunate combination of 
air pollution and weather conditions in 1943, at the height of World War II. A thick 
cloud of smoke made residents’ eyes sting and their noses run. Almost a decade later, 
in December 1952, London too was crippled by smog. What is now known as the 
Great Smog of London killed at least 4,000 people. Due to incidents like these, in the 
1950s and 1960s air pollution became a major cause of public concern in the United 
States and Europe. Congress began to provide funding for research into the problem 
and possible remedies in 1955. The next year, the British government enacted the 
Clean Air Act, which created smoke-control zones throughout the country where 
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only cleaner-burning fuels could be used. Seven years later, America’s Clean Air 
Act established the modern regulatory system for controlling air pollution in the 
United States. 


(Inter)national leaders around the world will need to articulate a vision and the 
policies for how the global economy will make the transition to zero carbon. They 
can adopt regulations that shape financial markets and clarify the risks of climate 
change to the private and public sectors. They can invest in scientific research and 
help fix some of the problems that the market isn’t set up to deal with - including 
the hidden costs that carbon-emitting products impose on the environment and 


on humans. 


Speaking about private enterprises and the pressure of shareholder value, 
the legal recognition of labour standards (e.g. the ban on child labour, equal 
rights for women, decent working hours, a safe working environment and a 
fair remuneration) was crucial. Consequentially, the lowest cost only shall not 
be decisive in hiring people, but also the human dignity of employees. This 
leads to the positivist law versus natural law debate: do companies respect the 
human dignity of their employees because they are legally bound to do so, or 
because humans are humans and - regardless of the law - have a right to lead a 
life with dignity? Increasingly, business is expected to have an intrinsic, moral 
conviction to take good care of its people. To achieve this, legal compliance is 
beyond discussion, but a moral compass is also a prerequisite. 


While writing a first outline of this chapter, a mail message popped up on 
my screen, from the economy section of NRC, a Dutch corporate-minded 
newspaper. It contained the following teasers to read today’s paper (June 7, 
2021). The highlighted articles mainly concern the role of companies related 
to society (Case 15.2): 


Case 15.2. Triggering headlines and CSR.60 
Good afternoon! The largest economies of the world have joined forces and closed an 


agreement to counter tax evasion by multinationals. Also today: the green battle of 
Follow This against oil companies like Shell. 


69 NRC > Economie, digitale nieuwsbrief, Monday 7 June 2021. Available at: https://campagne. 
nrcmedia.nl/optiext/optiextension.dll?ID=04qsrhfmHG_a0xZvp7_%2BCdpFTkhkEeyp400175 
z6RRcCSF_AxoA9dSIT YnZSCWvCo5tX 1hRTHozvFt7g0GsEbjBE7TuN0p. 
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Eat that, multinational! 

It took years of harsh negotiations, but this weekend the seven largest economies of the 
world came to a joint decision: an agreement to counter tax evasion. There has to be 
a stop to the shortcuts taken by multinationals dragging their money across the world, 
the ministers of Finance must have thought this weekend, and, in a flurry of unity, 
they even agreed upon how. 


The agreement consists of two pillars: 

> The seven countries (the US, the UK, Japan, Italy, Germany, France and Canada) 
decided upon a minimum rate for profit tax of 15%. For comparison: in Ireland the 
rate is 12.5%, and in Bulgaria it is 10%. 

> They also agreed that companies will pay more tax at the location where they actually 
make their revenue and profit. So, not just where their headquarters are based on 
paper, and where in reality not much happens. 


Follow the green 

May 2021 goes down in history as the turning point for oil companies; at least, if you 
ask Mark van Baal. As the frontman of activist shareholders organisation Follow This, 
he is the thorn in the side of companies such as Shell. Through the company’s own 
shareholders, and by becoming a shareholder himself through Follow This, he is trying 


to force them to act more sustainability. 


And May was a month of successes for climate advocates. Not only was Shell ordered by 
the courts to drastically reduce its emissions, Follow This also succeeded in attracting 
more support and in some cases a majority, for shareholders resolutions proposing a 
greener’ company strategy, addressing companies like Shell and the American company 
Chevron. Van Baal said to Shell: “You have got the brains and the billions. What are 
you waiting for?’ 


Benefactor hunt 

There is a huge shortage of experts in the field of ‘ESG’ - the overall term for 
environmental, social, governance - who could help companies do good in the area 
of, for instance, their policies on climate or diversity. More and more companies are 
committing to goals on these topics. One fifth of the larger companies in the world has 
promised to reduce their carbon emissions to zero before 2050. And investors are now 
paying attention to the actual role of companies in society, instead of just how much 
profit they make. Because of that, the Financial Times reports, there is a hunt in the 
labour market to find specialised resources in the field of corporate sustainability. Which 
is good for the ESG experts, because here also the old rule applies: scarcity drives up 
the price. In return for their ideas to improve a company/to make it less damaging, 
increasingly large salaries are being offered. 
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Case 15.3. Shareholder activism. 


Another example of stakeholder rebellion was organised by As You Sow - a non- 
profit organisation that promotes environmental and social corporate responsibility 
through shareholder advocacy, coalition building, and innovative legal strategies. 
In the highest vote on plastic pellet pollution to date, 81% of investors at DuPont 
voted in support of an As You Sow shareholder resolution, asking the company to 
produce a report on the amount of pre-production plastic the company releases 
into the environment annually. Management had opposed the measure, saying it 
considered ‘its adoption unnecessary given the company’s robust sustainability 


policies and programs: 


Investors also voted by an even greater margin, about 84%, in favour of DuPont 
publishing data about the diversity of its employees. A proposal that management 


also recommended investors to reject. 


If companies - especially the large ones that have the potential to impact the 
world in a negative or positive way — are not willing to do the right thing on a 
voluntary basis, they are increasingly being forced to do so. 


15.3 SDGs and Human Rights in practice in 
the corporate world 


My own definition of leadership is this: The capacity and the will to rally 
men and women to a common purpose and the character which inspires 
confidence. (General Montgomery) 


15.3.1 Lack of action: the shore turns the ship 


Lack of action is proving to be not only a challenge, but is also becoming a 
threat to humanity. Companies, governments and consumers all have to play 
their role. However, if change is left to voluntary action, it is unlikely to happen, 
at least not in time. 


In 2021, a coroner in the United Kingdom called for a change in the law after air 
pollution led to the death of a nine-year-old girl, Ella Adoo-Kissi-Debrah. The 
child lived near the South Circular Road in Lewisham, south-east London, and 
died in 2013. Ella was the first person in the UK to have air pollution listed as 
the cause of death on their death certificate, following the inquest ruling by the 
coroner (Mr Philip Barlow) in December 2020. In his ‘report to prevent future 
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deaths’®!, Barlow said the government should reduce existing legally binding 
targets for particulate matter pollution to bring them in line with World Health 
Organization (WHO) guidelines. An inquest into Ella’s death found that levels 
of nitrogen dioxide (NO,) near her home exceeded WHO and EU guidelines”. 


Responding to the report, Ella’s mother called on the government to act on 
the coroner’s recommendations. Prof Stephen Holgate, an expert who gave 
evidence at Ella’s inquest, said the report had shone a clear light on the 
importance of the issue of air pollution, and called on the government to treat 
this with the seriousness that it deserves. The report is not legally binding, but 
the fact that it is so clear in its recommendations will make it much harder for 
the government to ignore the issue of pollution®. 


Action is overdue. The eyewitness documentaries by David Attenborough, 
mentioned at the beginning of this chapter, as well as his latest “Breaking 
boundaries’ film, show that science proves that we are now crossing irreversible 
tipping points in the balance of planet Earth. 


The sovereignty of governments, expectations regarding international 
institutions to collaborate and act without delay, as well as the governance 
of society’s large and small corporations, have not revealed a way out of the 
environmental or humanitarian crises. Increasingly so, this is perceived as 
unacceptable and intolerable, and, where necessary, legal action is being taken. 


The Paris Agreement (UNFCCC) is a legally binding international treaty on 
climate change. It was adopted by 196 Parties at COP 21 in Paris, on 12 
December 2015 and entered into force on 4 November 2016. Its goal is to limit 
global warming to well below 2 and preferably 1.5 °C, compared to pre- 
industrial levels. To achieve this long-term temperature goal, countries are 
aiming to reach global peaking of greenhouse gas emissions as soon as possible 
to achieve a climate neutral world by mid-century. For the first time, a binding 
agreement has brought all nations together in a common cause to undertake 
ambitious efforts to combat climate change and adapt to its effects. 


Nevertheless, there are no consequences if a country does not live up to its 
self-designed plan to adhere to the UNFCCC; neither is there any international 
remedy for non-compliance with the treaty, following reporting and monitoring. 


61 https://www.judiciary.uk/wp-content/uploads/2021/04/Ella-Kissi-Debrah-2021-0113-1.pdf. 
© The WHO guidelines suggest keeping an average concentration of PM2.5 under 10 g/m? of 
air to prevent increased deaths. The UK limit, based on European Union (EU) recommendations, 
is a yearly average of 25 pg/m?. 

3 BBC News, 21 April 2021. https://www.bbc.com/news/uk-england-london-56801794. 
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The apparent indifference of governments, and people with the power to change 
things for the better, including many corporate leaders, has led to the testing 
of different methods to enforce change. 


Case 15.4. Shell versus Milieudefensie. 


In May 2021, in the Netherlands, Milieudefensie (a Dutch organisation for 
environmental defence) won a case filed against the oil and gas company Shell. The 
courts verdict implied that Shell should adhere to the Paris agreement. 


‘The case shows that the climate is a human rights issue. The verdict summoned Shell 
to limit its carbon emissions by 45% before 2030, replacing Shell’s own objective to 
reduce its CO, emissions by a minimum of 20% by 2030 and 45% by 2035. The fact 
of a court holding a company, in a substantial way, to an agreement that was not 
made by the company but by governments, is revolutionary. This means a company 
like Shell, with this impact, cannot hide behind statements like: ‘It is legal to drill oil 
to the last drop and therefore we will, on behalf of our shareholders: 


Shell and Milieudefensie agreed on the facts and the urgency of the problem, as well 
as the necessity to act. The court used this to reach its verdict (because in the past, 
Shell did not act accordingly). 


Shell reacted by acknowledging that urgent action was needed to combat climate 
change and that it would therefore accelerate its efforts to become a company with 
zero emissions by 2050, moving along with society, adding short-term goals to 
monitor their progress. A fair part of Shell’s statement was about the billions that 
Shell already invests in sustainable plans. It stated its intention to concentrate on 


those efforts and appeal against the ‘disappointing’ verdict. 


The verdict might have consequences for other big polluters, enabling stakeholders 
to hold them responsible, even liable. It is possible that parties can hold each other 
liable for their part in the necessary energy transition. In his book Revolution by 
justice (Revolutie met recht), lawyer Roger Cox (2011) talks about his lack of trust in 
governments and businesses to protect civilians against climate change. According 


to Cox, global warming is therefore a direct threat to democracy. 
Climate lawyer Laura Burgers thinks it remarkable that the court held Shell to live up 


to a climate obligation through human rights. According to her, this verdict confirms 


that a stable climate is actually a matter of human rights. 
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The court is of the opinion that Milieudefensie could not call upon human rights 
as codified in the European Declaration for Human Rights, because they are 
applicable in relationships between states and civilians. However, the court did say: 
‘Considering the fundamental interest of human rights, and the values incorporated 
herein for society as a whole, human rights can play a role in the relationship between 
Milieudefensie and Shell’ 


It is in fact an issue about unwritten due diligence, a principle of care that Dutch 
judges can impose as they think it should be interpreted. 


Shell has appealed against the verdict. Shell’s CEO Ben van Beurden was said to 
be disappointed that Shell was picked out as the only one, by a verdict that in his 
opinion does not help reduce global carbon emissions. According to Shell's CEO, 
the transition to a climate neutral policy is a challenge for society as a whole, not just 
for one company. According to the CEO it is important that not only the supply of 
industries with high emissions are tackled, but also the demand, and he stated that 


the concern is that consumers would fill up their cars at other gas stations. 


It is my opinion that this kind of ‘old-school leadership, with the shareholder 
(profit maximisation) as the only focus, not considering what humanity or the 
world needs, and with this narrow focus despite being in a position to improve 
people’s lives, will be phased out. Society is exploring ways to do so. 


We will see whether this verdict holds in appeal, for treaties in principle work 
directly, not by court intervention, because of the classic assumption that 
treaties are addressing states/governments, not companies. 


During my advocacy for bold corporate responsibility halfway the 1990s 
(through my firm Good Company), and still today, companies keep saying that 
they simply deliver what the customer wants. Their push strategies, however, 
bringing to the market what they want to sell; this is not a reflection of what 
the consumer wants. Masses of consumers are of the following belief: I trust 
governments and industries to present only what is allowed in compliance with 
rules and legislation. Consumers subsequently buy what is on the market at 
the lowest price, and what is strongly marketed by the industries. That which 
is in compliance with rules and legislation does not equal production methods 
or a product that respects human rights, social or ecological. The majority of 
consumers do not feel - or are not aware of - any responsibility to consume 
responsibly. 


This mutual mechanism will not bring about any change. Not for people, 
suffering in the supply chain. Not for the poor. Not for biodiversity. Not for our 
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natural environment. The legislation is lagging behind the necessities of these 
times. Change has to be urgently designed, created, inspired if not enforced. 
Leadership is key here, next to the individual responsibility of us all. 


If companies do not make this change themselves, due to their singular focus on 
money, money is the most logical resource with which to influence them. One 
of the largest pension funds in the Netherlands, ABP, expects to have divested 
all of its investments in fossil industries (coal, gas, oil), by the first quarter of 
20234. According to ABP, this encompasses around 15 billion euro — 3% of 
their total invested funds. ABP says they have taken this decision because as a 
shareholder in those companies, even with a strong vote (share), it has not seen 
sufficient opportunity to influence the fossil industry to change to renewable 
energy. This step could be powerful, if other pension funds/investors follow, 
especially if investments were redirected into more innovative, sustainable 
energy companies. The old industries are proving that they did not make this 
switch when they had the chance. 


CEOs and other influencers (shareholders) across sectors, and especially those 
that rely on fossil fuels or destroy nature, need to decide if they are going to 
change with the times, or let their business become obsolete. 


15.3.2 The importance of corporate leadership 


In his book Human Rights and Democracy, Todd Landman places a strong 
emphasis on the role of the individual, from citizen mobilisation to political 
leaders. He nicely captures the new crisis in old European and US democracies, 
while documenting democracy’s superiority as a political system in addressing 
challenges like climate change and terrorism. People around the world have 
embraced the ideas of democracy and human rights in ways that they had not 
done so before the second half of the 20" century. They created social, political, 
and legal institutions that seek to constrain the worst forms of human behaviour. 
This project is far from over, but by the turn of the new century more countries 
were democratic than non-democratic, interstate and intrastate conflict saw 
a dramatic decline, and the promotion and protection of human rights have 
advanced far beyond the expectations of the original drafters of the Universal 
Declaration of Human Rights. The book draws on political science, international 
law, and international relations literature, to provide an overview of democracy 
and human rights in the world that is of interest to scholars, policymakers, 
practitioners, business leaders, and the general public. All potential actors. 


64 https://www.nrc.nl/nieuws/2021/10/26/waarom-abp-dit-doet-ik-vind-het-lastig-te-begrijpen- 
a40631 93?utm_source=SIM&utm_medium=email&utm_campaign=nrceconomie&utm_ 
content=&utm_term=20211027 
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The state of the world (poverty, social injustice, inequality, the changing climate) 
demands visionary leadership in the corporate community. Responsible 
leaders have value creation in a social and ecological sense as their objectives. 
Responsible leaders have a vision, aimed at serving all stakeholders of the 
company, a vision to lead a societally relevant company, giving direction to and 
motivating employees to do what needs to be done to achieve the triple result: 
improved life conditions for people, a better and more healthy environment 
and biodiversity, and (thus) sustainable financial success. In order to do so, 
emotional intelligence and a strong moral compass have become of greater 
importance than pure cognitive intelligence, which can always be beaten by 
artificial intelligence. The traits of responsible and sustainable leadership in 
the digital era include the capability to ask the right questions, the capacity 
to interpret complexity and coping with (ethical) dilemmas. They also 
include a genuine desire to understand the ecosystem, the challenges that 
demand solutions and the obstacles that must be overcome. The talent to 
build relationships and create diversity in partnerships is indispensable, a true 
quality of responsible and sustainable leaders that act on the basis of content 
and authenticity, not status and power. 


Case 15.5. Royal Philips. 


Royal Philips (NYSE: PHG, AEX: PHIA) is an enterprise that has lasted for 130 years. 
Starting in 1891 with the invention of lasting lightbulbs, it has transformed over the 
past decade into a focused leader in health technology, with the aim of improving 
people's health and well-being. 


On its website the CEO, Frans van Houten says: 


‘As a leading health technology company, our purpose is to improve people’s 
health and well-being through meaningful innovation, positively impacting 
2 billion lives per year by 2025. 


We aim to grow Philips responsibly and sustainably, and therefore continuously 
set ourselves challenging environmental and social targets, and live up to the 
highest standards of governance. (ESG). Acting responsibly towards the planet 
and society is part of our DNA. I am convinced that this is the best way for 


us to create superior, long-term value for Philips’ multiple stakeholders’® 


As a purpose-driven company, Philips takes a fully integrated approach to doing 
business responsibly and sustainably. Building on its proven track record in 


sustainability over the years, it has adopted a comprehensive set of key commitments 


65 www.philips.com/a-w/about/sustainability.html 
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across all the Environmental, Social and Corporate Governance (ESG) dimensions 


that guide the execution of the company strategy. In 2025, it will serve at least 300 


million people in disadvantaged (medically underserved) communities. Philips 


clearly defined its key ESG commitments (Figure 15.3). 


The approach to the environmental and social dimensions is reflected in Philips's 


commitment to the United Nations Sustainable Development Goals where it can 


have an influence. In concrete terms, these are: 


> SDG 3: Ensure healthy lives and promote well-being for all at all ages; 


> SDG 12: Ensure sustainable consumption and production patterns; 


> SDG 13: Take urgent action to combat climate change and its impacts. 


Doing business responsibly and sustainably 


Our key ESG commitments 


Environmental 


¢ We will maintain carbon neutrality and use 
75% renewable energy in our operations 
by 2025. We will reduce COz emissions in 
our entire value chain in line with a 1.5 °C 
global warming scenario (based on Science 
Based Targets). 

* We will generate 25% of our revenue from 
circular products, services and solutions, 
offer a trade-in on all professional medical 
equipment, and take care of responsible 
repurposing, by 2025. 

* We will embed circular practices at our sites 
and put zero waste to landfill by 2025. 

* All new product introductions will fulfill our 
EcoDesign requirements by 2025, with ‘Eco- 
Heroes’ accounting for 25% of revenues. 

* We work with our suppliers to reduce the 
environmental footprint of our supply chain in 
line with a 1.5 °C global warming scenario 
(based on Science Based Targets). 

* We engage with our stakeholders and other 
companies to drive sustainability efforts 
addressing the United Nations Sustainable 
Development Goals. 


Social 


We aim to improve the health and well- 
being of 2 billion people per year by 2025, 
including 300 million people in underserved 
communities. 

It is our strategy to lead with innovative 
solutions along the health continuum 
— helping our customers deliver on the 
Quadruple Aim (better health outcomes, 
a better experience for patients and staff, 
lower cost of care) and helping people take 
better care of their health. 

We aim to be the best place to work for 
our employees, providing opportunities 
‘or learning and development, embracing 
diversity and inclusion, and assuring a safe 
and healthy work environment. We pay at 
least a living wage and aim for employee 
engagement above the high-performance 
norm. 

Through our supplier development program 
we will improve the lives of 1,000,000 
workers in our supply chain by 2025. 

We actively engage with and support 
he communities in which we operate, 
e.g. through volunteering, internships, 
STEM (Science, Technology, Engineering, 
Mathematics) initiatives. We contribute 


‘o the Philips Foundation, which aims to 
provide access to quality healthcare for 
disadvantaged communities. 

We consider our tax payments as a 
contribution to the communities in which we 
operate, as part of our social value creation. 


Governance 


Our management structure and governance 
combines responsible leadership and 
independent supervision. 

The Philips Business System is our integrated 
operating model. It defines how we work 
together to delight our customers and 
achieve our company goals, leveraging our 
global scale and capabilities. 


We are committed to delivering the highest- 
quality products, services and solutions 
compliant with all applicable laws and 
standards. 
Our remuneration policy is designed to 
encourage employees to deliver on our 
purpose and strategy and create stakeholder 
value, and to motivate and retain them. Our 


executive long-term incentive plan includes 
environmental and social commitments. 

We ensure ethical behavior through our 
General Business Principles, with a strong 
compliance and reporting framework. 

Our risk management is designed to 
provide reasonable assurance that strategic 
and operational objectives are met, legal 
requirements complied with, and the integrity 
of the company’s reporting and related 
disclosures safeguarded. 

We are transparent about our plans, 
activities, results and contributions to society 
(e.g. tax reporting), and engage with 
shareholders, customers, business partners, 
governments and regulators through a 
variety of platforms. 


Figure 15.3. ESG commitments by Royal Philips. Source: www.Philips.com/a-w/about/environmental-social- 


governance/our-purpose. html 
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Philips has reinvented itself several times over the century. The conviction 
is that only a company that is relevant to societal needs will survive and 
serve humanity. It is the well understood mutual dependency between the 
corporation, society and environment (the balance between profit, people, 
planet) that reduces the corporate risk of deep loss and, finally, extinction. 
Somewhere in this concept, there is also an understanding of what increasingly 
motivates employees to come and to stay: meaningful work, inspiration, 
purpose. 


15.4 Methodological approaches 


‘We are higher in the DJSI than we believe we should be - apparently we 
have become very skilled at filling out their forms. What concerns me 
however is that our customers rate us lower on sustainability than where 
we believe we are. 


A CEO of a company leading the Dow Jones Sustainability charts 
15.4.1 Little to hold on to 


There is a risk of having a high score as a result of visions and policies that are 
merely put down in writing. If there is no actual conviction that the company 
should behave in a responsible way, or if actions are not taken, there is a 
reputational risk. Expectations are high if the strategy is promising, or when a 
company is active in a field where it could make a high impact. The company 
may have a vision regarding its identity, and often that is communicated; but 
monitoring of achievements on human rights, or SDGs, assessing how the 
company is really doing, what impact it is making, should be part of its culture 
(see also Chapter 19). And, if the actions or results do not match the identity, 
then the policies, and also the behaviour of leadership and the employees in 
the company, should change. 


A company can set a compelling mission and vision, and create a responsible 
identity. But how it is perceived determines its identity. The perception is fed 
by the company’s behaviour and its communication (including reporting). 
The actual appreciation is obtained by monitoring and measuring facts. If 
those facts differ from what the company desires to be, its identity and/or its 
behaviour needs to be adjusted (Figure 15.4). 


For many businesses, purpose is still peripheral: it is part of the company’s 
corporate social responsibility push, rather than part of its culture. The 
argument ‘this is good for employment opportunities for the whole regio’ has 
worked, even for companies that are heavy polluters and exploit the (low-cost) 
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Identity 
(what the 
organisation 
wants) 


Behaviour and 
communication 


Appreciation 
(how it is 
appreciated) 


Image 
(how it is 
perceived) 


Monitoring, 
assessments, measuring 


Figure 15.4. Appreciation by Society. Source: F. van den Berg and M. Cooijmans. 
Padvinder reeks, deel 8, Waardering door Maatschappij. 


locals. The ‘fashion at very low prices’ argument still works even if the garments 
are made using child labour. However, for long-term survival it is essential 
to (want to) know how production, manufacturing as well as consumption 
impact the world from a social and environmental perspective. The following 
case (Case 15.6) illustrates the risks of not having a proper view of the applied 
human rights beyond merely issuing politically correct statements. 


Case 15.6. Good On You. 


The organisation Good On You is a group of campaigners, fashion professionals, 
scientists, writers and developers who drive change®, acknowledging that the global 
fashion industry has a huge problem with pollution, waste and human rights abuse. 


They promote informed choices by consumers, choosing and rewarding responsible 
fashion brands that do good, over the ones that don't, thus driving the whole industry 
to become fairer and more sustainable. Good On You rates fashion brands, pulling 
information together and using expert analysis to give each brand an easy-to- 
understand score. What they do as a team contributes to UN SDG 12: ‘Ensure 
sustainable production and consumption patterns’ and their work is also influenced 
by SDGs 5, 13, 14 and 15. 


66 https://goodonyou.eco/about/. 
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In November 2020, they rated Irish fast fashion chain Primark, known and loved 
around the world for its range of on-trend clothing, footwear, accessories, and 


homewares at extremely low prices. 
How ethical is Primark?®” 


Primark is a member of the Sustainable Apparel Coalition®. It has been using paper 
bags instead of plastic bags since 2002 and has also introduced initiatives to reduce 
waste and packaging. In the US, Primark has partnered with a charity receiving 
donated unsold items from stores, to give to those in need. Since 2010, European 
Primark stores have donated their unsold clothing to an organisation in support of 
disabled and terminally ill children and their families. The brand also committed to 
eliminate hazardous chemicals in its products, but Good On You has noticed there 


is no evidence that Primark is on track to meet its target. 


Primark has started to measure and report on the greenhouse gas emissions 
generated both from its own operations and some of its supply chain. However, by 
not publishing its greenhouse gas emissions reduction initiatives beyond energy 
efficiency in stores, and with the lack of a reduction target, this is judged as just 
not enough to minimise the brand’s huge carbon footprint as a fast fashion chain, 


leading to a score of ‘Not Good Enough’ for the Planet in Good On You’s ranking. 


In order to improve its score in this area, Primark needs to start using eco-friendly 
materials in its products, set specific reduction targets in terms of greenhouse gas 
emissions and wastewater, and implement adequate policies and initiatives for 


resource management and disposal, Good On You states. 


Primark has also taken some positive steps towards improving its ethical practice 
when it comes to workers, but their participation in an international Code of 
Conduct does not ensure payment of a living wage. Primark audits factories at the 
final stage of production at least once a year to monitor their compliance with the 
Code of Conduct, but it is unclear if the brand does the same for the first and second 
stages of production. Like many businesses in the fashion industry, Primark does 
not own factories, but instead outsources manufacturing to its suppliers; nor does it 
control or audit its supply chain or the impact on factory workers. For these reasons, 
Good On You has given Primark a score of ‘Not Good Enough’ for People, wanting 
it to be more transparent when it comes to its suppliers and auditing practices, as 


well as paying its workers a living wage and improving health and safety in factories. 


§7 https://goodonyou.eco/how-ethical-is-primark/. 
68 https://apparelcoalition.org/. 
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With the GoTransparent campaign®? targeting the brand along with five other 
major players in fast fashion, Primark won't have a choice but to comply if it wishes 
to uphold its good name. People are demanding that the brands reveal where they 
make their clothes. 


Overall, Good On You rates Primark as ‘Not Good Enough’ based on their own 
research. Ultimately, the fact that Primark’s business model is based on creating huge 
amounts of short-lived, poorly made fast fashion products inherently contradicts the 


values of ethical fashion for the environment, workers, and animals. 


Good On You advises consumers to give Primark a miss and buy from ethical brands 
rated ‘Good’ or ‘Great’ 


Even small companies can make a difference. Many new start-ups are taking a 
completely different approach. Social entrepreneurship starts for instance with 
an idea on how to improve lives or the environment or animal welfare. And 
then a model is being worked out, and collaboration is sought with people that 
can advise them how to do business, or how to improve their technology, or 
how to expand to new markets. 


Ashoka (https://www.ashoka.org/) builds and cultivates a community of change 
leaders (social entrepreneurs) who see that the world now requires everyone 
to be a changemaker. Collaboration is key in the approach to transform 
institutions and cultures worldwide towards supporting the good of society. 


Value comes from contributing and adapting to change. However, being a 
changemaker (successful social entrepreneur) requires sophisticated skills, 
beyond having a heart for a good cause. 


Therefore, Ashoka selects and supports/guides social entrepreneurs worldwide, 
and connects them to employees in larger companies. 


One of the changemaker’s (and good leadership's) critical skills is empathy. It is 
no longer possible to be a good person simply by diligently following ‘the rules: 
While change accelerates in the world, rules are rigid. Rules and procedures 
are often born from a desire to master reality. 


6 https://cleanclothes.org/news/2018/01/09/70-000-people-demand-that-armani-and-primark- 
reveal-where-they-make-their-clothes. 
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True leaders have the guts to decide, to make choices, to innovate. They envision 
new opportunities, collaboration, bring the right teams together and design 
the architecture needed to stay connected to the outside world, they grasp the 
patterns of change across millions of interconnected actors all in motion, to 
comprehend what a better future could look like. 


Working with and supporting local social entrepreneurs for the starting phase 
of their companies, is beneficial to both the small enterprise and the company 
that works with the social enterprise. The local knowledge and approach, and 
the specialism from a conviction about what has to change, it all contributes 
to genuine improvement of the rights and of local people, and the company 
finds new ways to serve local (disadvantaged) communities. 


Another instrument for enhancing human rights is the Access to Medicine 
Index. It was created to get pharmaceutical companies to a point where they 
put genuine effort into bringing essential medicines to underserved countries 
and communities. The Index lists pharmaceutical companies in the order in 
which they truly (measured) accomplish serving people in low- and middle- 
income countries. The Index is a tool for driving change in the pharmaceutical 
industry. It identifies best practice, tracks progress and shows where critical 
action is needed to improve access to medicine for the poor.”° 


The Access to Medicine Index is transparent about its methodology for ranking 
companies. Pharmaceutical companies actually report on their progress in 
advancing access to healthcare, because being at the top of this Index attracts 
investors. 


15.4.2 Execution 


It may be common knowledge that the 2030 agenda (SDG targets) cannot be 
achieved on a business-as-usual trajectory. By deepening the understanding 
of potential synergies between business strategy, global climate agendas 
and the common good, there is an increasing comprehension of how CSR 
(corporate social responsibility) or ESG culture, and financial performance 
can be improved over the long term. Although the SDGs are governmental 
policy directives, in the end companies are necessary to develop and apply 
innovation at scale. 


70 https://accesstomedicinefoundation.org/access-to-medicine-index/about-the-index 
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Contemporary companies identify their adverse human rights impacts, as well 
as the human rights issues, to which they may contribute. This can help them 
develop appropriate interventions for addressing local needs and advancing 
their moral legitimacy by assisting in the fulfilment of human rights/SDGs. 


(Social) sustainability should be taken into account in all processes. From key 
performance indicators (KPIs) and employee assessment interviews, to targets 
for the short and longer term. “Therefore, says Robert Metzke’!, Global Head 
of Sustainability at Philips, ‘the essence of leadership is to inspire and motivate 
people, and to enable them to work on sustainability. Philips is 130 years old, 
meaning that it had to re-invent itself many times (and sometimes even take 
harsh measures). However, the commitment to improve lives has always been 
sustained: 


1. The starting point is identifying the line of business the company is in. Look 

at where the biggest impact lies. As a healthcare technology company, it is in 
making quality healthcare equally accessible, acting within the boundaries 
of the capacity of this planet - the social as well as the environmental 
dimension. Create the big vision. 
Apple Inc’s corporate mission is ‘to bring the best personal computing 
products and support to students, educators, designers, scientists, engineers, 
businesspersons and consumers in over 140 countries around the world.’ 
Apple’s corporate vision is ‘to make the best products on earth, and to leave 
the world better than we found it.’ Similarly, the company’s Vice President 
for Environment, Policy and Social Initiatives, Lisa Jackson7”, stated, 
“We aim to create not just the best products in the world, but the best 
products for the world? Thus, the corporate vision statement aligns with 
Apple’s corporate social responsibility strategy, and puts the emphasis on 
sustainability, environmental conservation, and overall improvement of the 
ecological impact of the business. 

2. Develop SMART’? goals, on how to execute that vision, using a specific set 
of criteria that ensures your objectives are attainable within a certain time 
frame. When Frans van Houten started as the CEO of Philips, these goals 
became part of the corporate vision and the purpose of the company: To 
improve people’s health and well-being through meaningful innovation. 
Among the ‘how-to’ instruments for executing the vision can be a code of 
conduct, business principles, and clear leadership targets. In Philips, one 
of the set targets included in the goal to improve the lives of 2.5 billion 
people is providing access to quality healthcare to 400 million people 


71 https://www.change.inc/changemakers/robert-metzke 
72 http://panmore.com/apple-mission-statement-vision-statement 
73 SMART: specific, measurable, achievable, relevant, and time-bound. 


27) 


https://www.wageningenacademic.com/doi/book/10.3920/978-90-8686-943-5 - Tuesday, January 16, 2024 4:05:33 AM - IP Address: 174.20.42.90 


Margot P.M. Cooijmans 


272 


annually in underserved communities, by 2030. People that live in poverty 
cannot afford to seek healthcare services, whereas affordable technological 
innovations can make the difference. For the Philips’ targets, see the ESG 
table in Section 15.3. 


. Measure and monitor the impact. In 2018 Philips had its carbon-reduction 


goals measured and approved by the Science Based Targets initiative 
(SBTi). ‘Our results regarding sustainability are scrutinised as critically 
as our financial reports as a listed company, Metzke states. ‘In 2020 the 
full operation became climate neutral. For 2025 already new targets are in 
development, among which sourcing 75% of the total energy demand of 
the company from renewable sources. Next to that, Philips has the number 
of lives touched measured and audited by external auditors. 


. Evaluate the results. After measurement, the outcomes should be discussed 


and judged. What is the compared quality, the importance, amount, or 
value of the strategy/policies/actions? If there is a clear judgement on the 
results, the strategy, policy or actions can be revised for improvement if 
necessary. 


15.5 Towards progressive realisation of human 


dignity and well-being in the economy 


‘..Industry competitors working together: it’s not easy, but the scale of 
the challenges we face actually makes it a bit more straightforward. The 
so-called pre-competitive space - that is, areas where companies can 
collaborate without giving anyone a competitive advantage - is growing. 
We don’t compete over the future of humanity: 


Paul Polman, former CEO of Unilever 


15.5.1 Not business as usual, but true value 


The future of business is as much about people and planet as about profit, from 
the conviction, that only societally relevant companies will survive. Traditional 
money-driven shareholders will be balanced by shareholders that want to see a 
better future, knowing that the company’s ability to add value to the world will, 
in the end, add value to the company itself; and by shareholders that want the 
company to use its influence to create a better world for mankind. 


Personal leadership will encompass intergenerational justice, instead of pushing 
social and environmental issues into the long grass, enlarging the challenges 
and placing the burden on the shoulders of future generations. 
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To overcome slow-changing company culture and organisational complexity, 
leaders must use soft skills, such as authenticity, humility and self-awareness, 
to inspire change and galvanise action. Female leadership might therefore 
be more essential than just getting the gender equality numbers in top 
management right. 


A changing world requires businesses to change along with it. That change 
should be led from the top. It is a matter of leadership, laying the foundations 
(embedding human rights, SDGs, sustainability, social justice in leadership 
capability and culture), setting the plan (connecting sustainability priorities 
to the core business), and enabling the change (communicating and building 
employee engagement). 


In their book ‘Net Positive’ ”4, Paul Polman’° and Andrew Winston, sustainable 
business advocate, argue that in order to thrive today and tomorrow, companies 
must become ‘net positive. A net positive company gives to the world more 
than it takes: 


> Itimproves the lives of all stakeholders, from customers and suppliers to 
employees and communities, greatly increasing long-term shareholder 
returns in the process. 

> It takes ownership of all the social and environmental impacts its 
business model creates. Leading to opportunities for innovation, 
savings, and building a more humane, connected, and purpose-driven 
culture. 

> It partners with competitors, civil society, and governments to drive 
transformative change that no single group or enterprise could deliver 
alone. 


The book sets out the principles and practices that will deliver the scale of 
change and transformation the world so desperately needs. 


Ultimately, we are moving towards ‘extended producer responsibility, which 
forces companies to cover the costs of their activities’ negative impacts. 


74 Netpositive.world: Book Net positive: how courageous companies thrive by giving more than 
they take, Paul Polman and Andrew Winston, Harvard Business Review Press, publication date 
October 5, 2021, ISBN 10-1647821304. 

75 Paul Polman is a former Procter & Gamble president for Western Europe. In 2006 Polman 
joined Nestlé as chief financial officer and became vice president for the Americas in February 
2008. From 2009 to 2019, he was the chief executive officer (CEO) of the British consumer goods 
company Unilever. 
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This leads to the concepts of the true value of a company and true pricing 
of products and services. The value and price should reflect the costs to be 
recovered from harm done/wages below human level, damage to nature or the 
broader environment. Calculating the true and fair price of products would also 
include minimum wages, climate add-on, water use add-on, land use add-on, 
as well as the costs for animal welfare. Companies should be audited to their 
true value: a deduction from the calculated financial results, of concrete human 
and environmental violations, or a bonus upon their financial results according 
to their actions to make people and planet better. 


15.5.2 Next generations 


The hope is that empowered consumers will call for transformation. The radical 
change in work and lifestyle conditions forced upon us in 2020-2021 will 
continue to catalyse new demands, expectations, and behaviours well into the 
second decade of this century. As consumers’ sensitivity to the environment 
exerts a stronger influence on purchasing decisions across multiple categories 
of buying, a (social) sustainability strategy becomes critical to developing 
resilience for the long term. Preparing for the road ahead starts with measuring 
how urgently the company’s customers look for, scrutinise, and pay for brands 
that go green. 


For over a decade, Forrester’® has been measuring the drivers and implications 
of increasingly empowered consumers - those shoppers who eagerly experiment 
with new brands and products, use sophisticated personal technology, expect 
digital seamlessness, shrewdly navigate online information and are motivated 
by high levels of self-efficacy. Over the years, Forrester has observed empowered 
consumers’ reach for newer, faster, more complex technology options. As a 
result, companies worked hard to attract employees from new talent pools, 
establish dedicated digital teams and infuse a culture of digital transformation 
throughout the business in the scramble to keep up. Now, Forrester’s consumer 
data analysis signals another change in empowered consumer behaviour that 
will precipitate the next business transformation: committing to environmental 
sustainability. 


While consumer conversations about the climate have ebbed and flowed for 
decades, 2020 marked a turning point. The combination of escalating climate 
hazards and a newfound consumer consciousness sparked unprecedented 
urgency and action around the climate crisis. Against a backdrop of dire natural 
disasters from destructive wildfires in California to record-breaking floods in 


76 Forrester is an influential research and advisory firm. https://www.forbes.com/sites/forrester/ 
2021/01/21/empowered-consumers-call-for-sustainability-transformation/?sh=467 1bc152042. 
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the Midwest that cost the US a total $95 billion in damage - double that of 
2019 - and under stay-at-home orders, consumers experienced first-hand the 
direct link between the environment and personal well-being. 


There will be more and more ‘time rebels, who look forward into infinity. Not 
only the now or the next generation. People with new values, reconnecting to 
what is of true value. People who see that the tyranny of time, of the now (the 
short term), troubles the vision of what really matters: the big challenges of 
the future. 


Kate Raworth”’ also sees that humanity’s 21‘t-century challenge is to meet the 
needs of all within the means of the planet. Her idea of the ‘doughnut economy’ 
frames the social and planetary boundaries within the image of a doughnut, 
as a compass for human progress this century to ensure that no one falls short 
on life’s essentials (the inner circle: from food and housing to healthcare and 
political voice), while ensuring that collectively we do not overshoot our 
pressure on Earth’s life-support systems (the outer circle) on which we 
fundamentally depend. The Doughnut is defined between the social foundation 
and the ecological ceiling. 


We will see the end of the patriarchal model, the model where command- 
and-control rule, as well as force and violence; instead trust and an inspiring, 
decentralised, socially and community oriented wisdom will emerge, putting 
people and planet first. 


We need to reboot the system to look at true value. This also refers to true 
pricing as long as we need money (the economic system, which basically did 
not care about quality of life) as a measure. Carelessness, a corrupt way of life, 
where 50% of humanity lives in cities, this cannot continue with the current 
food, water and energy demand, with its pollution of soil and air. This will fall 
apart; it damages our immune systems, and increases fear and competition, in 
the belief that there is scarcity. 


77 Kate Raworth created the idea of the Doughnut economy. She is a Senior Associate at Oxford 
University’s Environmental Change Institute, where she teaches on the Master’s in Environmental 
Change and Management. She is also Professor of Practice at Amsterdam University of Applied 
Sciences. Over the past 25 years, Kate's career has taken her from working with micro-entrepreneurs 
in the villages of Zanzibar to co-authoring the Human Development Report for UNDP in New 
York, followed by a decade as Senior Researcher at Oxfam. She holds a first class BA in Politics, 
Philosophy and Economics, and an MSc in Economics for Development, both from Oxford 
University. She is a member of the Club of Rome and currently serves on the World Health 
Organization Council on the Economics of Health for All. 
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This new system will pull us right back to a more healthy and inclusive way 
of living. 


We have become dependent on an undependable system. If the monetary 
system collapses, we won't know what to do. The take-make-waste mentality, 
and the growth economy, are not sustainable. 


Money is the obstacle to sustainable solutions as long as we are making a living 
at the expense of life, with cardiovascular problems, oncology, respiratory 
diseases, and poor mental health as a result. We have created monocultures 
using pesticides, herbicides, hormones, and insecticides, all of which are 
unhealthy. The ones that own and rule the system to the exclusion of others that 
cannot afford, cannot pay, cannot travel, and are not heard, is unsustainable. 


It is an honour to serve as a leader; it comes with great responsibility. Not just 
to a mechanical system and shareholders, but to the earth and the environment, 
to humanity and social well-being. 
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Abstract 


Sexual health and sexual pleasure are two related topics that are under duress 
for many reasons, among them taboos on addressing sexual pleasure and 
gender stereotyping. One way to address this is to consider these issues from a 
rights-based perspective: sexual human rights. In this chapter, we will explore 
how sexual rights are embedded in the international human rights arsenal, 
how international organisations contribute to developing these rights, and 
how it works out in practice. We take the Netherlands as the main stage to 
explore bottom-up initiatives that contribute to strengthening sexual rights. 
For meaningful changes, we propose digging deeper to address the root causes 
of violations of sexual rights. A focus on a right that can either be respected 
or violated can easily lead to an emphasis on the prevention and punishment 
of negative behaviour, which strengthens the status quo. Instead, we argue 
for a more pro-active focus on how we educate our children in sex-related 
topics, and changing the stereotyped perceptions of sexuality in commerce 
and popular arts (e.g. TV and film). 


Key concepts 


> Sexual rights are fundamental human rights that relate to sexuality and 
sexual development. 

> Sexual health is a state of physical, emotional, mental and social well- 
being in relation to sexuality; it is not merely the absence of disease, 
dysfunction or infirmity. Sexual health requires a positive and respectful 
approach to sexuality and sexual relationships, as well as the possibility 
of having pleasurable and safe sexual experiences, free of coercion, 
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discrimination and violence. For sexual health to be attained and 
maintained, the sexual rights of all persons must be respected, protected 
and fulfilled (WHO, 2006). 

> Sexual pleasure is the enjoyment derived from sexual experiences. 

> Sexual stereotyping is the framing of general ideas on how women and 
men should behave sexually. 


16.1 Introduction 


For each and every one of us, sexuality plays an important role in our lives. 
Most of us get to enjoy sex in the form of masturbation and many of us also 
get to enjoy sex with a partner, without the risk of social stigma, pregnancy 
or getting a disease. However, at the same time, there are quite a few obstacles 
for some among us that restrict opportunities to experience sexuality in a 
positive way. On a worldwide scale we have seen various sexual scandals that 
are rooted in persisting habits of abuse, harassment and even rape, associated 
with unhealthy male dominance in sexuality. This largely became visible 
through the #metoo movement that - more or less - took off following the 
Harvey Weinstein scandal. While the #metoo movement certainly led to a very 
intense attention being paid to sexual health, it mostly resulted in a focus on 
punishing and cancelling the perpetrator. This one-sided focus will not lead 
to a sustainable improvement in sexual health in the population. For this, we 
need to dig deeper and address how we look at sexuality. 


After all, we live in a world where, for many, sexuality remains a taboo topic 
that is rarely discussed, or discussed solely within the confines of a family (as 
required under the Florida laws discussed in Case 16.2). Sex education can also 
be provided in school in some countries; but there are significant differences 
in the quality and nature. Also, in a country like the Netherlands which is 
known for having progressive and liberal attitudes towards sexuality, many 
aspects remain below par as far as sexual health and experiencing sexual 
pleasure is concerned. In general, we notice a strong emphasis on prevention 
and risk rather than pleasure and fun (De Graaf et al., 2017). Yet, sexual 
pleasure is an important condition for sexual health, and a yardstick for healthy 
sexual development. 


Another issue is that of gender stereotyping in sex (or sexual stereotyping). In 
a highly commercialised and digitalised world, we see gender stereotypes as 
a norm in commercials, tv-series, product design and (business) leadership. 
Sexual education can only do so much when the world around us is stuffed 
with stereotypical characteristics that help perpetuate certain gender roles 
and patterns. 
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These and other issues need to be addressed to progressively contribute to 
the realisation of sexual rights. In this chapter we will explore the relationship 
between sexual health and sexual pleasure, what sexual rights are and how 
they relate to (other) human rights. Furthermore, we will discuss several 
issues concerning sexuality in the context of the sexual rights framework 
proposed by the World Health Organization, and several issues that violate 
these rights in the Netherlands. We conclude with some observations regarding 
the urgent need to address the root cause of worldwide challenges regarding 
the development of sexual health and sexual pleasure. 


Case 16.1. ‘Don't say gay law. 


In 2022, the Florida Senate and House of Representatives passed the so-called “Don't 
Say Gay’ law. The law is part of a larger legislative package that formulates Florida’s 
rules on sex education, based on conservative viewpoints regarding marriage, 


conception and gender identity. 


The law addresses - amongst others — school boards, ‘prohibiting classroom discussion 
about sexual orientation or gender identity in certain grade levels or in a specified 


manner.”8 


This was broadly understood as a way of preventing class discussions on gender 
identity and non-heterosexual relationships. Hence the nickname “Don't Say Gay’ law. 


Previously, the Florida legislator had adopted laws stipulating that teachers are 


required to: 


‘Teach abstinence from sexual activity outside of marriage as the expected 
standard for all school-age students while teaching the benefits of monogamous 


heterosexual marriage.” 


In the same chapter, the sexual aspects of health education are laid down: 


For students in grades 7 through 12, teen dating violence and abuse. This component 
must include, but not be limited to, the definition of dating violence and abuse, 
the warning signs of dating violence and abusive behaviour, the characteristics 
of healthy relationships, measures to prevent and stop dating violence and abuse, 


and community resources available to victims of dating violence and abuse. 


78 https://www.flsenate.gov/Session/Bill/2022/1557/BillText/er/PDF 
79 Florida Statute, XLVIII, Chapter 1003, Art. 1003.46. http://www.leg.state.fl.us/Statutes/index. 
cfm?App_mode=Display_Statute&Search_String=&URL=1000-1099/1003/Sections/1003.46.html 
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For students in grades 6 through 12, awareness of the benefits of sexual abstinence 
as the expected standard and the consequences of teenage pregnancy. 


Both extracts above underline the general legislative approach: sexuality is not for 
schools to teach, but is something to discuss within the family. In other words, 
parents are responsible for sex education, not teachers. And if teachers discuss 
sex-related topics, the focus is health and safety, realised through abstinence as a 
way of preventing the negative effects of sexual exploration, and the norm is the 


heterosexual relationship expressed through marriage. 


16.2 Sexual health and sexual pleasure 


For the average man sexual activity is interchangeable with sexual pleasure. 
For women, this is far from obvious. There are clear statistics to demonstrate 
this point. 


First, sexual complaints are more prevalent in heterosexual women than in 
heterosexual men. 


‘Sex as experienced by women appears to be substantially less positive and 
may come at a greater cost than the sex that men experience’ (Laan et al., 
2021: p. 518). 


Second, men of all sexual orientations are more likely to reach orgasm than 
women. The largest orgasm gap is between heterosexual women (65% of whom 
usually or always experience orgasm during sexual activity with a male partner) 
and heterosexual men (95% of whom usually or always reach orgasm during 
sexual activity with a female partner) (Frederick et al., 2018). 


Third, only 35% of women who had penile-vaginal penetration during their last 
sexual encounter (no oral sex or other stimulation of the clitoris) experienced 
an orgasm, demonstrating that this form of sexual activity is ineffective in 
inducing orgasm in women. This does not mean that women find it harder to 
reach orgasm compared to men, as women who have sex with women report 
having an orgasm in 80-90% of the sexual encounters. It appears that ‘the finger 
may be much better equipped than the penis to stimulate the clitoris internally’ 
(Laan et al., 2021: p. 518). Or, to rephrase that: the penis is not per se the most 
suitable tool for inducing sexual pleasure in woman, and quite frequently 
causes pain rather than pleasure. 
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Rates of pain during penile-vaginal sex are high in young women; 46% of 
women report having experienced pain, with 11% experiencing it regularly to 
always. (Both Dutch and Swedish data show these results). There are various 
explanations why such unpleasant experiences continue, and why women 
find it difficult to address the issue. One is the fear the partner will leave if 
pain during penile-vaginal sex is addressed. Another is that some women 
feel insecure and think that their pain is abnormal. Yet another reason is the 
prejudiced view that penile-vaginal penetration is a natural sexual act, and 
there is a certain entitlement to it (in particular a male entitlement) when a 
couple chooses to have sex (Laan et al., 2021: p. 520). In addition, there is a 
thin line between having painful sex and being a victim of sexual violence. 
The World Health Organization (WHO) estimates that one in three women 
worldwide will experience sexual intimate partner violence or non-partner 
sexual violence in their lifetime, with up to 50% of these acts being committed 
on girls under the age of 16. 


There is no reason to assume that sexual pleasure is more the domain of males 
than females. Women do not have a smaller capacity for experiencing sexual 
pleasure. However, while gender differences on masturbation frequency, use of 
pornography, number of sexual partners and attitudes towards casual sex are 
decreasing (men still score higher on all variables), in general, female sexual 
pleasure is underexposed, underrated and sometimes even a taboo. 


This is amplified by how we portray sex. It is remarkable how the coital 
imperative is a central feature of lovemaking in films and series, and how 
important sexual acts such as foreplay are either skipped or extremely 
shortened. The term ‘foreplay’ is also problematic, as it implies that it becomes 
before ‘real’ sex, which is usually associated with penetrative sex, instead of 
being considered part of sex. 


Implicitly or explicitly, there is a moral disapproval and stigma associated with 
sexual activity exerted by women. For instance, women who accept casual 
sex are judged more negatively than men who accept casual sex. There is the 
so-called ‘dilemma of desire’: girls are encouraged to be sexy, but are punished 
when they are sexually active. This is quite visible (and amplified) through social 
media, where slut-shaming and a focus on ideal bodies is a daily phenomenon. 
Interestingly, women who deviate from stereotypical role patterns appear to 
be the victim of slut-shaming more often, e.g. female professionals in male- 
dominated jobs (Goblet and Glowacz, 2021). 


As for sex, there remains a strong coital imperative, in which penile-vaginal 


penetration is seen as the most important sexual activity. For many people sex 
is a synonym for penile-vaginal penetration. In essence, we could therefore say 
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that sexual pleasure is a stronger predictor of sexual health for women than for 
men. At the same time, we know that women who prioritised their own sexual 
pleasure in partnered sexual activity and who anticipated having an orgasm 
reported a greater desire for that sexual activity than women who prioritised 
their partner’s sexual pleasure. Also in general, there is a strong connection 
between sexual pleasure and sexual health. Sexual pleasure is not only an 
expression of sexual health, but also a precondition (Zaneva et al., 2022). 


When we address sexual health, in particular from the perspective of women, 
it seems that sexual pleasure and health are inextricably linked. This is an 
important argument for stepping away from a one-sided focus in sexual health 
on safety and prevention (as promoted by the Florida lawmaker, in Case 16.1), 
and instead addressing sexual pleasure more explicitly, and taking it out of the 
taboo zone. As we will see below, the meaning of sexual rights and how they 
are embedded in international human rights instruments is not uncontested. 
However, led by the considerations above, some authors suggest that sexual 
pleasure as a condition for sexual health is part of sexual rights (Coleman et 
al., 2021). 


16.3 Sexual rights 


Sexual rights and human rights have a diffuse relationship. On the one hand, 
we could argue that sexual rights can be derived from the existing human rights 
arsenal, and are strongly embedded in internationally recognised human rights 
treaties. Mostly, sexual rights are derived from the health rights in general. On 
the other hand, sexual rights are at the core of clashing rights, which leads to 
different - at times opposing - understandings of what sexual rights should 
(or should not) be. 


16.3.1 UN human rights treaties 


When we consider the UN human rights treaties, sexual rights as such are so 
far not explicitly recognised in any of the UN treaties as adopted by the General 
Assembly and signed and ratified by Member States as a precondition for the 
entering into force. 


However, we could argue that at least some key elements of sexual rights are 
implicitly recognised in light of various fundamental human rights, most 
notably the freedom from torture, the principle of equality, and the right to 
health. Considering the first, the freedom from torture, or cruel, inhuman or 
degrading treatment or punishment, it can be argued that physical autonomy 
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is an important element of sexual rights, and is - for instance - recognised in 
Article 2 of the International Convention on Civil and Political Rights (ICCPR), 
which stipulates: 


No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment. In particular, no one shall be subjected without 
his free consent to medical or scientific experimentation. 


A similar article can be found in the Convention on the Rights of Persons with 
Disabilities (CRPD, Article 15). 


Furthermore, sexual rights can be read in light of the prohibition on 
discrimination, or specific treaties that specify the rights of minorities. Equal 
treatment as such indicates that those who are more vulnerable should be 
treated with the same regard as those who are not. 


However, sexual rights are most notably understood in the context of sexual 
health, and the right to health. For instance, the Committee on the Elimination 
of Discrimination against Women writes in its authoritative interpretations 
of the Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) that sexual health is part of the right to health as stipulated 
in Article 12 CEDAW. (UN doc t A/54/38/Rev.1, chap. I). A similar reasoning 
was used one year later by the Committee on Economic, Social and Cultural 
Rights, clarifying the meaning of Article 12 International Convention on 
Economic Social and Cultural Rights: 


“The right to health is not to be understood as a right to be healthy. The 
right to health contains both freedoms and entitlements. The freedoms 
include the right to control one’s health and body, including sexual and 
reproductive freedom, and the right to be free from interference, such as 
the right to be free from torture, non-consensual medical treatment and 
experimentation. By contrast, the entitlements include the right to a system 
of health protection which provides equality of opportunity for people to 
enjoy the highest attainable level of health’ (UN doc E/C.12/2000/4) 


Where the CEDAW does not directly refer to sexual health in the treaty itself, 
Article 25a of the CRPD directly recognises sexual health in the context of the 
broader right to health care, stating that State Parties shall: 


Provide persons with disabilities with the same range, quality and standard 
of free or affordable health care and programmes as provided to other 
persons, including in the area of sexual and reproductive health and 
population-based public health programmes. 
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In practice, the link between sexual rights and human rights is sometimes 
flexible. For instance, in the Explanatory Memorandum preceding the adoption 
of the ratification act of the CRPD, the Dutch government discusses elements 
of sexual education and health in light of Article 6 CRPD (women with 
disabilities) rather than the - perhaps more fitting - Article 25a (health rights) 
(Dutch Parliamentary History, 2007, p. 28). 


16.3.2 Beyond human right treaties 


As we have seen above, when we consider the work done in the UN context 
beyond the scope of the wordings of the human rights treaties, there is more 
to be found. In general, we could say that the specialised agencies in the UN 
organisational structure are more willing to explicitly mention sexual rights, 
emphasise its importance and be more particular about its content. This is a 
more general phenomenon within the UN human rights framework, where 
we see that the treaties are mostly a result of intense political negotiation, and 
General Assembly adoption requires a unanimous approval among its Member 
States. In the remaining texts, sensitive matters that relate to, in our case, 
sexual rights will not easily be explicitly dealt with. However, many institutions 
within the UN system usually have more flexibility to discuss these matters, 
and - with some exemptions - tend to hold more progressive viewpoints on 
the interpretation and effects of human rights (Wernaart, 2013). This can be 
seen in the authoritative interpretations of the treaty bodies discussed in the 
previous subsection, but also in the work done in the context of the UN funds, 
subsidiary bodies and specialised agencies. After all, political consensus is not 
always at the core of their decision-making. 


Sexual rights themselves were first mentioned in 1994 during the International 
Conference on Population and Development in Cairo, Egypt. This conference 
was prompted by the United Nations Population Fund (UNFPA®®°), a UN 
subsidiary body supervised by the General Assembly. It was the first time that 
180 countries acknowledged the importance of sexual health (Correa and 
Howe, 2007). In the extensive programme of action, various thematic actions, 
objectives, and principles were set forth. One of the principles recognises sexual 
health as a natural part of health in general: 


‘Everyone has the right to the enjoyment of the highest attainable standard 
of physical and mental health. States should take all appropriate measures 
to ensure, on a basis of equality of men and women, universal access to 
health-care services, including those related to reproductive health care, 


80 UNFPA is the acronym for United Nations Fund for Population Activities. The fund was later 
renamed (United Nations Population Fund), but its original acronym was maintained. 
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which includes family planning and sexual health. Reproductive health-care 
programmes should provide the widest range of services without any form 
of coercion. All couples and individuals have the basic right to decide freely 
and responsibly the number and spacing of their children and to have the 
information, education and means to do so. 


The programme of action covered a wide range of topics, from sexual violence 
(including genital mutilation) to gender equality, sexual education, family 
planning, and contraception. It was considered a huge step forward to have 
found such a wide consensus on the recognition of sexual health, considering 
the variety of countries representing such different viewpoints on sexuality 
related topics. At the same time, the consensus can be considered to overly focus 
on the traditional sexual relationship between men and women, preferably in 
the context of a family. There also appeared to be widespread hesitation to 
fully embrace the text among the more religious-oriented countries. This led 
to many verbal statements and reservations to the text, emphasising that its 
meaning should not be in conflict with religious norms (e.g. The Holy See 
made clear reservations concerning abortion and contraception, and Islamic 
countries made reservations to always interpret the action plan in light of (and 
not contradicting) Islamic law (sharia)). 


Since 1994, the UNFPA has developed itself as the United Nations’ sexual and 
reproductive health agency, particularly focusing on the sexual health status 
of people (mostly women) in vulnerable neighbourhoods or conflict situations. 
In 2014, the 1994 programme of action was completed with a Framework of 
Actions for the follow-up to the Programme of Action, adopted at the 
International Conference of Population and Development Beyond 2014. In 
this framework, a more rights-based approach can be observed, where the UN 
human rights arsenal is reviewed in its entirety, and sexual and reproductive 
health is considered a universally recognised human right (UN doc A/69/62). 
It needs to be noted here, however, that this framework was not a newly 
negotiated consensus amongst UN Members, but rather a data analysis of the 
progress so far, and based on that a suggested framework to take the action 
programme of 1994 further. 


Whereas the UNFPA does not regularly touch upon the matter of sexual 
orientation and identity, the UN World Health Organization issued a report 
in 2015 in which these topics are more explicitly discussed, and the importance 
of equality and gender orientation is underlined (WHO, 2015). Within the 
UN framework, the WHO is a specialised agency with its own governance 
structure. The report was issued by the Department of Reproductive Health and 
Research of the World Health Organization (WHO/RHR). It is not necessarily 
an expression of joint political consensus among the WHO Member States. 
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In 2021, the importance of sexual rights was also underlined by Tlaleng 
Mofokeng - the Special Rapporteur on the right of everyone to the enjoyment 
of the highest attainable standard of physical and mental health. In the UN 
framework, this special rapporteur’s mandate is issued by the Human Rights 
Council.8! She dedicated her first report to the General Assembly entirely to 
the matter of sexual health, and discussed its challenges worldwide, especially 
during the COVID-19 pandemic (UN doc A/76/172). 


16.3.3 Sexual rights and societal movements 


In the development of sexual rights, several citizen movements have played 
a crucial role including the women’s rights movement and the LGBT rights 
movement. 


The women’s rights movement in the 60s and ’70s focused on social equality, 
the ability of women to control their sexuality and protection against sexual 
violence and sexual harassment. In the beginning, the movement was mainly 
about reproductive rights, such as the right to decide on the number of children. 
Ata later stage a right to sexual health was added, such as the right to accessible 
and affordable sexual health services (Lottes, 2013). 


LGBT rights movements can be traced back to the 1940s (in modern history, 
that is8”), although LGBT organisations were already formed at the beginning 
of the 20" century. In the ’40s, the LGBT movement focused on the social 
acceptability of ‘homophiles’ (hence the name homophile movement). This 
was succeeded by the Gay Liberation movement in the ’70s, with a focus on 
freedom for non-straight people and political participation/representation. 
After the late ’70s, the LGBT community was more explicitly formed as such, 
with a strong focus on sexual health and sexual rights. An important triggering 
event was the worldwide HIV pandemic that began in 1981 and significantly 
affected the (sexual) well-being and health of the LGBT community. It 
generated a strong emphasis on sexual health - sometimes risking an overly 
strong focus on medicalisation in sexual hazards. Eventually the LGBT 
movement stressed the importance of the right to conduct, e.g. gay marriage 
laws. 


Eventually, in 2006, the World Health Organization (WHO) published a 
document that contains the sexual rights that are still used today and is a 
framework for policymakers. These sexual rights are based in human rights 


81 In 2006, the Commission on Human Rights was replaced by the Human Rights Council. 
82 Activism in this field has been reported since the Enlightenment. One of the first published 
defences of same-sex relationships was written by Thomas Cannon in 1749. 
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that are already recognised by national laws and international human rights 
documents. They include the right of all persons, free of coercion, discrimination 
and violence to: 


> the highest attainable standard of sexual health, including access to 
sexual and reproductive health care services; 

seek, receive and impart information related to sexuality; 
sexuality education; 

respect for bodily integrity; 

choose their partner; 

decide to be sexually active or not; 

consensual sexual relations; 

consensual marriage; 

decide whether or not, and when, to have children; and 
pursue a satisfying, safe and pleasurable sexual life. 


vvvvvrvvvyy 


Lottes (2013) stresses the importance of linking sexual rights to human rights, 
because otherwise the term could be narrowed down to reproductive rights, 
women's rights or LGBT rights. However, as you can see, it explicitly mentions 
sexual pleasure as one of its rights. 


It is also important to stress that adult sexuality and the sexuality of children 
are not the same. These sexual rights apply to adult sexuality; therefore rights 
such as ‘consensual marriage’ and ‘pursue a satisfying, safe and pleasurable 
sexual life’ do not apply to all ages. However, the right to sexuality education 
does apply to all ages. All people, including children, have a right to age 
appropriate sexuality information. The Convention on the Rights of the Child 
(CRC) does not state this explicitly, but does state in Article 34 that children 
have the right to be protected against sexual abuse: 


‘States Parties undertake to protect the child from all forms of sexual 
exploitation and sexual abuse. For these purposes, States Parties shall in 
particular take all appropriate national, bilateral and multilateral measures 
to prevent: 


(a) The inducement or coercion of a child to engage in any unlawful sexual 
activity; 


(b) The exploitative use of children in prostitution or other unlawful sexual 
practices; 


(c) The exploitative use of children in pornographic performances and 
materials. 
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When read in conjunction with e.g. Article 17 (the right to information), these 
articles can be understood as a right to adequate sexual education (Arkadas- 
Thibert, 2022) to make children less vulnerable to sexual abuse and sexual 
exploitation. In the UN context, this is also supported by a broad range of 
scientific evidence provided by the United Nations Educational, Scientific and 
Cultural Organization (UNESCO, 2018). A focus on the more positive sides of 
sexuality is not globally recognised, and there are large differences per country 
or region. When we compare the Florida laws on sex education (Case 16.1) with 
the European approach, this becomes visible. In Europe, in particular in the 
context of the Council of Europe, viewpoints around positive sex education is 
defended more explicitly. For instance, the Council of Europe Commissioner 
for Human Rights Dunja Mijatovic¢ stated that: 


‘With challenges and resistance to sexuality education increasing, what 
is most needed is strong political leadership to remind society that access 
to comprehensive sexuality education is a human right and that it is for 
the benefit of all. Sexuality education is about knowing one’s rights and 
respecting other people’s rights, about protecting one’s health, and about 
adopting a positive attitude towards sexuality and relationships. It is also 
about acquiring valuable life skills, such as self-confidence, critical thinking 
and the capacity to make informed decisions. There is obviously nothing 
wrong with this. 


16.4 Sexual health in the Netherlands 


Regarding sexuality, the Netherlands has generally progressive and liberal 
attitudes towards the topic. Most citizens are positive about sex before marriage 
and masturbation and are positive about sex education in schools (De Graaf 
and Wijsen, 2017). 


With respect to sexual pleasure, 92% of men and 75% of women reported 
enjoying sex (De Graaf and Wijsen, 2017). In sexually active men and women 
under the age of 25 this is even higher, respectively 94 and 90% (De Graaf 
et al., 2017). Furthermore, the use of contraceptives is high; 63% of sexually 
active women between the ages of 18 and 24 use some form of contraceptive, 
with the contraceptive pill being the most popular (De Graaf and Wijsen, 
2017). 


As to teenage pregnancies, a study carried out in 50 countries showed that 


pregnancy rates in the Netherlands in women between the age of 15 and 19 
are among the lowest. Only Switzerland, Japan, Hong Kong and Germany 
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score lower. For comparison, the pregnancy rate in the Netherlands is 14 in 
every 1000 girls, whereas the rate in the United States is 57 in every 1000 girls. 
Abortion rates in the Netherlands are also low (Sedgh, 2015). 


On the topic of sexual abuse, a large study among young people under the age 
of 25 (De Graaf et al., 2017) shows a decrease in sexual coercion rates between 
2012 and 2017. In 2012 5% of young men and 17% of young women reported 
to have been persuaded or forced to have sexual intercourse for the first time; 
in 2017 this was 2% and 14%. Another trend that can be seen in this study 
is that young people start to have sex at a later age. In 2012 the average age 
for having sexual intercourse for the first time was 17 years, in 2017 this was 
18 years. This can have positive consequences for the sexual health of those 
involved, as we can see in Case 16.2. 


Case 16.2. Sex education and the age of first intercourse. 


Research shows that having sexual intercourse at a later age decreases the risk of 
sexual coercion, unplanned pregnancies and sexually transmitted infections. Studies 
from e.g. Ireland (Young et al., 2018), Nepal (Shrestha et al., 2016) the USA (Cavazos- 
Regh et al., 2010), South Africa (Zuma et al., 2010), China (Li et al.,2015), India 
(Tripathi, 2021) and the Netherlands (De Graaf et al., 2017) support these findings. 
This is why many countries have adopted a sexual health policy with the aim of 
preventing young people from having sexual intercourse at a very young age. It 
should be noted here that the age of first sexual intercourse depends on various 
factors, including alcohol dependency of parents, the educational level of the mother, 
or having a teenage mother (Cavazos-Regh et al., 2010). It also seems that increased 
communication about sexual health either by schools or parents is associated with 
‘beginning at a later age’ (De Graaf et al., 2017; Mueller et al., 2008), and should 
therefore be more widely accepted as a way of promoting sexual health. 


16.5 Sexual rights in Dutch healthcare 
organisations for people with disabilities 


In general, the sexual health of people in the Netherlands seems to be pretty 
good. Still, if we deconstruct some of the sexual rights and investigate them in 
more detail, we'll see that there is still room for improvement. In this section 
we will briefly discuss the most important Dutch guidelines for professionals 
that relate to sexual rights, and then focus on the practices in which these 
guidelines can be used. 
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16.5.1 Policies and guidelines 


To really say something about the successful - or unsuccessful - implementation 
of a sexual right, we must look at it on different ecological levels. It starts at 
the governmental level; has the government acknowledged and adopted the 
sexual rights? 


It seems that this is the case in the Netherlands. Rutgers, the main organisation 
in the Netherlands regarding sexuality and sexual health, uses a (sexual) rights- 
based approach as a basis for their work. These rights have been translated into 
guidelines for both primary and secondary education schools, including special 
education schools. These guidelines provide a framework for which topics 
should be discussed at what age (WHO, 2010). 


Additionally, guidelines for youth care workers provide a similar framework,*° 
but also discuss the competences required to appropriately respond to both 
positive as well as negative sexual behaviours of young people and how to 
support them adequately in their sexual development. These guidelines are 
also used to develop higher education courses. 


When we take a look at the guidelines for healthcare organisations for people 
with disabilities, the sexual rights are not a standard part of organisational 
policies. The current guidelines are almost 10 years old and focus mostly on 
sexual abuse prevention*. There is a reference to the WHO’ definition of 
sexuality, but not to sexual rights. The new guideline published in August 
2022 is based on sexual rights, but these still have to be adopted by healthcare 
organisations and take-up is optional.®° 


16.5.2 Daily practice 


Sexual rights seem to be implemented in policies and guidelines for different 
sectors. However, having guidelines is a first step to actually supporting sexual 
rights in practice. Creating the right conditions for people to be able to enjoy 
these sexual rights is a complex matter. 


83 https://richtlijnenjeugdhulp.nl/seksuele-ontwikkeling/ 

84 See for a full overview: https://www.vgn.nl/nieuws/handreiking-seksualiteit-en-seksueel- 
misbruik#:~:text=Met%20de%20handreiking%20Seksualiteit%20en,en%20seksueel%20 
misbruik%20wordt%20overwonnen. 

85 https://www.kennispleingehandicaptensector.nl/getattachment/Thema-s/Seksualiteit/ 
Praten-over-seks/Wegwijzer-praten-over-seks/KPGS_Wegwijzer-Praten-over-seks_vDEF-(4). 
pdf?lang=nl-NL 
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Stoffelen et al. (2017) studied the occurrence of sexuality support in individual 
support plans for people with an intellectual disability. These plans are seen 
as a key aspect of person-centred support. They found that 85% of the plans 
mentioned aspects of sexuality, but most described negative or problematic 
aspects; there was little evidence of supportive actions in these plans. In 
conclusion, the researchers found little support in the data for the exertion 
of sexual rights. 


Furthermore, interviews with people with an intellectual disability found that 
sex education was limited. The sex education that they did receive was mostly 
on topics such as safe sex, contraception and sexually transmitted diseases; 
underpinning the notion that most sex education is problem- and risk-oriented 
(Schaafsma et al., 2017). 


Many professionals and family caregivers find it difficult to talk about sexuality 
(Schaafsma et al., 2015; Wilson et al., 2019). It is a vicious circle. Most people 
have not received adequate sexuality education themselves, so we cannot expect 
them to provide sexuality education without receiving proper training in that 
regard. As we have seen above, positive sexual education is a crucial element 
in the progressive realisation of sexual health. Given that in many families 
and organisations sex-related themes are either taboo or are discussed in the 
context of preventing people from harm rather than as a positive experience, 
there is a need to better equip families and organisations with the means to 
address these topics in such a way that it helps to improve sexual health rather 
than creates barriers to the improvement of sexual health. To this end, various 
bottom-up initiatives can be found. Two Dutch examples are the foundation 
“‘Maand van de Leuke Seks’ (the month of enjoyable sex, Case 16.3) and an 
organisational training course called ‘Breaking the Vicious Cycle’ (Case 16.4). 
The first focuses on organising activities geared towards the positive sides of 
sex for a broad audience; the second is an intervention aimed at improving 
sex-positive support for people with an intellectual disability by addressing 
team culture regarding sexuality. Both initiatives originate from an ambition 
to shift from a more risk-oriented approach to a more sex-positive approach 
in sex education. 
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Case 16.3. Promoting sexual rights: the month of enjoyable sex. 


A Dutch foundation ‘Maand van de Leuke Seks’ (English: the month of enjoyable 
sex)®° promotes the ‘fun’ part of having sex. The foundation introduced March as 
the month of enjoyable sex and is run by professionals who work in the field of 
sexual health. Each year in March, they organise activities, lectures, workshops 
and trainings to promote enjoyable sex. Examples are the publication of erotic 
stories, dissemination of positive sex education, theatre productions around sexual 
identities, e-learning initiatives for care professionals in the field of sex-related topics, 
and podcasts and videos on sexual pleasure. The main goal is to tear down the walls 
that are built by various taboos around sexual themes. Their approach is to discuss 
sex and sexuality in a positive and encouraging way rather than using a restrictive 
and preventive tone. This is done with the idea that, in doing so, sexual security and 
safety can be better safeguarded. So, instead of warning about the negative aspects 
(such as abuse or sexual disease), experimenting with sex and sexuality in a safe 
environment with access to adequate knowledge on sex-related aspects is the key 


to promoting sexual rights. 


Case 16.4. Changing team culture by creating team values/breaking the vicious 


circle. 


Professional care staff members are an important source of information regarding the 
sexual health of people with an intellectual disability. However, the current situation 
is that many professionals do not talk about sexuality; and if they do, it is mostly in 


response to problems and risks. 


Individual courses are available for professionals regarding sexuality education, but 


so far none of them focus on changing team culture. 


The reasons for not providing adequate support in the area of sexuality are a 
combination of individual and environmental factors. Schaafsma et al. (2014) 
showed that an important factor related to whether sexuality education is provided 
or not are the social norms towards this behaviour; in other words, if the professional 
reports that colleagues think it is important that they provide sexuality education, 
they are more likely to do so. However, difficult topics, such as sexuality, are usually 


not discussed among colleagues. 


86 https://maandvandeleukeseks.nl/ 
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Furthermore, professionals are constantly confronted with the ethical dilemma 
of protection versus freedom. On the one hand, there is the real threat of negative 
experiences and sexual abuse. But enforcing rules and restrictions that protect them 
also prevents people with an intellectual disability from experimenting and gaining 
positive experiences in the area of sexuality. On the other hand, if professionals do 
provide room for experimentation, the client might have negative experiences. At the 
moment solutions are mainly focused on protection. In order to be freedom-focused, 
teams need to discuss these dilemmas and be aware of the possible consequences of 
the different measures that can be taken (Schaafsma, 2022). 


This new training, still in a pilot phase, focuses on getting a team to create a shared 
view on how to support their clients with an intellectual disability and prompts them 


to discuss ethical dilemmas. 
This training consists of the following steps: 


1. Discuss the policies and views of the organisation regarding sexuality (where 
available). 

2. Create a first version of their own team values by answering the question “What 
do you wish for your client with regard to relationships and sexual experiences?’ 
and keep the organisation's policies in mind. 

3. Discuss what the team is going to do to contribute to these team values and make 
a list of actions needed to achieve this. 

4. Discuss what knowledge, skills and means are already present within the team 
and what support or training is needed to be able to adhere to the team values 


and translate these needs into concrete actions. 


Discuss how the team is going to maintain team values over time and translate this 
into concrete actions as well. Prompts, such as real-life dilemmas on the topic, are 
used during the training to ensure sufficient depth. Also, since most professionals 
focus mainly on risk, questions regarding sexual pleasure are asked by the trainers 


to initiate a discussion about the positive sides of sexuality. 


16.6 Concluding remarks 


Sexual rights are at the core of worldwide scandals. As discussed above, the 
#metoo movement gained global momentum as a result of the Weinstein 
scandal and has continued ever since. Triggered by mass media, the focus 
of #metoo was on punishing and cancelling those who committed wrongs. 
Although we agree that those who violate rights should be brought to justice, 
this focus does not per se contribute to a more sustainable progressive realisation 
of sexual health. In this chapter, we have pleaded for a better understanding of 
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sexual health, and how sexual pleasure can be considered both as a condition 
and a sign of sexual health. For this to happen, we need to move away from a 
male-dominated focus on vaginal penetration as equivalent to sex, and instead 
remove taboos on openly discussing (female) orgasm and pleasure and adjust 
sexual education accordingly. Also, there is an urgent need to address the 
stereotypical environment people expose themselves to. 


While policies in some countries seem to have adopted sexual rights as a 
framework, there is still insufficient implementation and translation of these 
right into concrete actions in schools, organisations and the family setting. 
Sex is complex. 
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Abstract 


In this chapter, the triangular relationship between human rights, corruption 
and law enforcement is described. Police forces are strictly regulated by national 
laws. Perhaps that is one of the reasons why police work is not usually defined 
explicitly in terms of human rights, since ideas and concepts related to human 
rights are already positively enshrined in national law. Human rights can be 
studied as a legal concept; but another approach to understanding the meaning 
and impact of human rights is to study them as a moral framework. Corruption 
in law enforcement is often defined as ‘the abuse of office for private gai. 
Beyond that narrow definition, corruption can be more broadly defined as a 
synonym for all immoral actions. The link between corruption and human 
rights can be approached from different angles. One approach emphasises 
the independent right to live in a corruption-free world, on the grounds that 
endemic corruption destroys the fundamental values of human dignity and 
political equality, making it impossible to exercise most other human rights. 
Another approach focuses on the human rights already recognised in major 
international treaties, for which the ICHRP report builds a case with its claim 
that where rights are guaranteed and implemented, corruption is drastically 
reduced. Good police work and respect for human rights go hand in hand. It is 
crucial that human rights are understood as a moral code for conduct. We have 
to ‘do human rights’ in the sense that the concept of these rights is integrated 
in the definition of police work, and consequently in the way police tasks are 
conducted on a daily basis. 
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Key concepts 


> 


Corruption in a narrow sense is defined as ‘the abuse of office for private 
gain. More broadly defined, corruption is a synonym for all immoral 
actions. 

The rule of law is a principle of governance in which all persons, 
institutions and entities, public and private, including the State itself, are 
accountable to laws that are publicly promulgated, equally enforced and 
independently adjudicated, and which are consistent with international 
human rights norms and standards. 

Predictive policing is the application of analytical techniques - 
particularly quantitative techniques - to identify likely targets for police 
intervention and prevent crime by making statistical predictions. The 
RAND Corporation identified four general categories that predictive 
policing methods fall into: methods for predicting crimes, methods for 
predicting offenders, methods for predicting perpetrators’ identities, 
and methods for predicting victims of crime. 

Ethnic profiling is the use, without any objective justification, by the 
police of criteria or considerations relating to race, colour, ethnicity, 
nationality, language or religion in investigative work and law 
enforcement, whether at operational or organisational level. 

A social construct is a concept that does not exist in objective reality but 
is a result of human interaction. People agree that it exists. 


17.1 Introduction 


‘Corruption and human rights are intimately connected in the real-life 
experiences of people in most parts of the world. Corruption matters 
in human rights, because it is a promising entry point to analyse and 
understand the acts and events that precede the violent act of the human 
rights violation’ (Andersen, 1998). 


‘International human rights law is binding on all States and their agents, 
including law enforcement officials. Human Rights is a legitimate subject 
for international law and international scrutiny. Law enforcement officials 
are obliged to know, and to apply, international standards for human rights’ 
(Office of the United Nations, High Commissioner for Human Rights, 
2004). 


The two quotes above demonstrate the relationship between human rights 
and corruption, and human rights and law enforcement (Kolthoff, 2016) and 
Case 17.1 about the police dog is an illustration of the dilemmas police officers 
face every day. Human rights can be studied as a legal concept, but another 
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approach towards the understanding of the meaning and impact of human 
rights is to study them as a moral framework. In this chapter we will discuss 
the meaning of human rights as a moral guideline for the Dutch police. This 
chapter consists of six sections. In the second section we will explore how 
human rights can be understood as a code for moral conduct for the police. 
We will elaborate on the relationship between democracy, human rights, and 
the police. After all, democracy offers the context in which the police work. At 
the end of that section we present some thoughts regarding the relationship 
between police work and human rights. After emphasising the connection 
between corruption in a broad sense and human rights in Section 17.3, we will 
explore the phenomenon of police corruption, and how culture and leadership 
can be important drivers in Section 17.4. In Section 17.5 we will borrow a 
concept from gender analysis and discuss whether this is helpful in reaching a 
more dynamic understanding of human rights in police work. We will conclude 
this chapter in Section 17.6. 


Case 17.1. Police dogs and police power. 


A young woman was missing for three days. A search team discovered her bike and 
some personal belongings. Witnesses gave a good description of a person they saw 
on the spot where the women had disappeared. The description matched a person on 
probation following a conviction for violent behaviour against women. The person 
was taken into custody but refused to talk. The investigating officers feared for the 
life of the woman and wanted to know where she was. They threatened to let a police 
dog loose on the suspect if he didn't tell them where the woman was. They brought 
the dog, with a muzzle on, close to the face of the suspect. 


17.2 Moral understanding of human rights in 
policing 


Democracy is a core concept in modern human rights. For example, Article 
29 of the Universal Declaration of Human Rights (UDHR) states that in the 
exercise of their rights and freedoms, everyone shall be subject only to those 
limitations necessary for the common good in a democratic community. 


The UDHR does not call explicitly for the establishment of a democracy. 
However the underlying implication is that the freedom provisions of the 
human rights idea can only be limited in a form of democracy that guarantees 
freedom of expression, decision-making through public discussion, secret 
elections and the granting of rights to minorities. These rights cannot be 
suspended by a majority of the half-plus-one (Janssen, 2019). 
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On 16 December 1966, the International Covenant on Civil and Political Rights 
(ICCPR) was adopted by United Nations General Assembly Resolution 2200A 
(XXI). It is a multilateral treaty that commits states parties to respect the civil 
and political rights of individuals, including the rights to due process and a fair 
trial.®” It entered into force on 23 March 1976 after its thirty-fifth ratification 
or accession. As of June 2022, the Covenant has 173 parties and six more 
signatories without ratification, most notably the People’s Republic of China, 
and Cuba.** North Korea is the only state that has tried to withdraw. 


Articles 9 and Section 1 of Article 10 of the ICCPR describe in more detail 
the rights of citizens with respect to their treatment by the police and other 
judicial authorities. 


‘Article 9 


1. Everyone has the right to liberty and security of person. No one shall be 
subjected to arbitrary arrest or detention. No one shall be deprived of his 
liberty except on such grounds and in accordance with such procedures 
as are established by law. 


2. Anyone who is arrested shall be informed, at the time of arrest, of the 
reasons for his arrest and shall be promptly informed of any charges 
against him. 


3. Anyone arrested or detained on a criminal charge shall be brought 
promptly before a judge or other officer authorized by law to exercise 
judicial power and shall be entitled to trial within a reasonable time or to 
release. It shall not be the general rule that persons awaiting trial shall be 
detained in custody, but release may be subject to guarantees to appear for 
trial, at any other stage of the judicial proceedings, and, should occasion 
arise, for execution of the judgement. 


4. Anyone who is deprived of his liberty by arrest or detention shall be 
entitled to take proceedings before a court, in order that that court may 
decide without delay on the lawfulness of his detention and order his 
release if the detention is not lawful. 


87 https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil- 
and-political-rights. 

88 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-4&chapter= 
4&clang=_en. 
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5. Anyone who has been the victim of unlawful arrest or detention shall 
have an enforceable right to compensation. 


Article 10 


1. All persons deprived of their liberty shall be treated with humanity and 
with respect for the inherent dignity of the human person: 


The ICCPR is considered a seminal document in the history of international 
law and human rights, forming part of the International Bill of Human Rights, 
along with the International Covenant on Economic, Social and Cultural Rights 
(ICESCR) and the Universal Declaration of Human Rights (UDHR) (see also 
Chapter 1 and Section 3.3). 


Compliance with the ICCPR is monitored by the United Nations Human Rights 
Committee (not to be confused with the United Nations Human Rights 
Council), which reviews regular reports of states parties on how the rights are 
being implemented. States must report one year after acceding to the Covenant 
and then whenever the Committee requests (usually every four years). Ifa State 
Party to the present Covenant considers that another State Party is not abiding 
by the provisions of the present Covenant, it may bring the matter to the 
attention of that State Party. If the matter is not resolved to the satisfaction of 
both State Parties concerned, either State shall have the right to refer the matter 
to the Committee (Article 41 of the ICCPR). 


In 1945, the United Nations was created on three pillars: international peace 
and security, human rights, and development. Almost seventy-five years later, 
the complex political, social and economic transformation of modern society 
has brought us challenges and opportunities which require a collective response 
that must be guided by the rule of law, as it is the foundation of friendly and 
equitable relations between states and the base of fair societies.°? 


For the United Nations (UN) system, the rule of law is a principle of governance 
in which all persons, institutions and entities, public and private, including 
the State itself, are accountable to laws that are publicly promulgated, equally 
enforced and independently adjudicated, and that are consistent with 
international human rights norms and standards. It requires measures to 
ensure adherence to the principles of supremacy of the law, equality before the 


89 https://www.un.org/ruleoflaw/what-is-the-rule-of-law/ 
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law, accountability to the law, fairness in the application of the law, separation 
of powers, participation in decision-making, legal certainty, avoidance of 
arbitrariness, and procedural and legal transparency. 


Manning (2014), an eminent scientist involved in the study of the police and 
policing, has described some expectations we may have regarding a democratic- 
based police force that is guided by the rule of law. We will briefly summarise 
these expectations: 


1. When dealing with the public, police interventions are limited and 
controlled. Procedures are fair. This means, among other things, that there 
is no room for torture or mass interventions based on political convictions; 

2. Police interventions are largely reactive, restrained and sporadic, i.e. secret 
and proactive interventions are not frequently used; 

3. There is equality in the use of coercion on diverse populations; 

4. There is honesty in the recruitment, assessment and promotion policies for 
police officers and there is fairness in the disciplinary treatment of police 
officers and citizens; 

5. The police are competitive in an environment where private police, vigilante 
groups and ad-hoc citizens’ initiatives also enter the playing field; 

6. The police are liable and responsible for their actions. 


In all of the six points expressed by Manning we see a strong relationship 
between the functioning of the police within a democratic context and the 
honouring of human rights. 


17.2.1 Defining police work in terms of human rights 


At the beginning of this chapter a quote from the so-called Pocket Book on 
Human Rights for the Police (2004) was presented. Police forces are strictly 
regulated by national laws. Perhaps that is one of the reasons why police work 
is not usually explicitly defined in terms of human rights. Ideas and concepts 
related to human rights are comprised in national law (see for example: De 
Raedt, 2013). As a contrast it is interesting to look at what, for example, 
occurred in the field of social work. Although we will not further compare the 
attachment to human rights in the field of policing to that of social work, it is 
inspiring to see how human rights have been integrated into the definition of 
social work. In 2014 the following definition of social work was approved by the 
International Federation of Social Workers and the International Association 
of Schools of Social Work General Assembly: 
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‘Social work is a practice-based profession and an academic discipline 
that promotes social change and development, social cohesion, and the 
empowerment and liberation of people. Principles of social justice, human 
rights, collective responsibility and respect for diversities are central to 
social work. Underpinned by theories of social work, social sciences, 
humanities and indigenous knowledge, social work engages people and 
structures to address life challenges and enhance wellbeing. The above 


definition may be amplified at national and/or regional levels.”° 


An important part of daily police work is directly or indirectly related to human 
rights. According to Article 3 of the Dutch Police Act, the main element of the 
police force is ‘to ensure the effective enforcement of the legal order and to provide 
assistance to those in need. The maintenance of the legal order includes both 
the maintenance of public order and the enforcement of applicable laws. It is 
clear that our national legal order is built upon fundamental human rights, as 
stipulated in both the Dutch Constitution and in international treaties. But 
more can be said about the relationship between the police and human rights. 
In the first place, the police themselves are of course bound by human rights. 
If the police were to systematically fail to adhere to what the legal order dictates, 
they would be either revolutionary or criminal. If there are questions about the 
limits of police powers, then there is ultimately the judge’s control over the 
lawfulness of the action. From this perspective, human rights appear as a 
summary and elaboration of the restrictions that the legal order imposes on 
the police in the performance of their duties. This mainly concerns restrictions 
that the police should observe when acting vis-a-vis citizens. Human rights 
are thus seen as legitimate demands of citizens towards the state and its servants 
(Heijder, 1982). 


Declaring that the police must uphold Human Rights in their actions, means 
first of all that they must respect those rights. This approach is one-sided. Sadly, 
this one-sided approach would already mean a major improvement in many 
countries. However, a positive approach is more challenging. We can say that 
respecting human rights by the police is good, but not enough. Maintaining 
the legal order (and by that the rule of law) also means that the police facilitate, 
even actively promote, the exercise of human rights by citizens. This approach 
has already been advocated by Peijster (1969). According to Peijster, the police 
should also focus on the realisation of the essential values in our democracy, 
such as personal, political, social and economic freedom and equality and social 
justice. This approach resonates with the well-known tripartite classification 
by Eide and Eide (2016). They explain that the obligations of states regarding 


°° https://www.ifsw.org/what-is-social-work/global-definition-of-social-work/. 
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human rights are now generally understood to give rise to three dimensions, 
or levels, of obligations: the obligation to respect, the obligation to protect, and 
the obligation to fulfil (Eide and Eide, 2016: p. 729). 


In the context of this contribution one can first of all think about domestic 
activities, such as giving priority to the investigation of racial discrimination 
and environmental crimes. But the police can also promote human rights 
outside their own country. In the international police organisations, the 
police have channels through which to exert pressure on police units that 
systematically violate the fundamental rights of citizens in certain countries. 


A final aspect related to the enforcement of human rights concerns those of the 
individual police officers. It seems obvious that those who work as police officers 
are full bearers of generally recognised human rights themselves. However, with 
regard to the legal position of civil servants, the question arises: to what extent 
can fundamental rights be subject to limitation with a view to the special legal 
relationship between the civil servant and the government? The exercising 
of, for example, the right to freedom of expression or the right to association 
and meeting can be at odds - under certain circumstances - with the loyalty 
required ofa civil servant to both public service and the foundations of the state 
(Van Urk, 1938: 239). In the period 1933-1940, various Presidential decrees 
came into force concerning association bans for civil servants. In addition to 
prohibition of membership of revolutionary socialist and fascist parties, such as 
the Nazi N.S.B., membership of related (trade) organisations was also forbidden 
(Bovend’Eert, 1987). In 1951 the Dutch Parliament decided, after ample 
discussion, to prohibit membership of the Dutch Communist Party (CPN) 
by civil servants. During the 1950s, the Central Board of Appeal recognised 
the functioning of fundamental rights in the civil service relationship. During 
the discussion in parliament on changing the Fundamental Rights chapter in 
the Constitution,”! it was established in consultations between parliament and 
government, that restrictions on the exercise of fundamental rights for civil 
servants should be laid down in the same way as for other citizens of the state 
(Nieuwenhuis, 2013). In the 1974 debate, all restrictions for civil servants had 
already been lifted (Bovend Eert, 1987). 


The restrictions for civil servants in the exercise of fundamental rights will 
therefore have to be laid down by or pursuant to the law, depending on the 
fundamental right in question. In the Civil Servant Law (2017), an open 
formulation was chosen to restrict several rights of civil servants. Article 125a 
of the Law is formulated as follows: 


°! Parliamentary proceedings II, 1975-1976, 13872, nr. 3. 
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1. The official must refrain from revealing thoughts or feelings, or from 
exercising the right of association, meeting and demonstration, if the 
exercise of these rights prevents the proper performance of his duties or 
the proper functioning of the public service. 

2. With regard to the right of association, the first paragraph does not apply 
to the membership of: 

a. apolitical group, the designation of which is registered in accordance 
with the Electoral Act; or 
b. a trade union. 


17.2.2 Examples of discussions regarding the police and human 
rights 


In recent years a lot of attention has been paid to the practice of ‘ethnic 
profiling. When the police target people based on their ethnic background and 
not on what they have done (for example, when stopping cars to check papers), 
it is called ethnic profiling. Of course, this is not in line with human rights (see 
for example: Amnesty International, 2020; 2013; Cankaya, 2012; Van Ewijk, 
2001; Van der Leun et al., 2014). With respect to human rights it is important 
that citizens have access to, and trust in, societal institutions, such as the police. 
An example from the IT domain as elaborated by Wernaart (2022: 36) may 
illustrate this. According to Auernhammer (2020), engineers typically represent 
a rather homogeneous group. Their moral programming might be laden with 
stereotypical common moral viewpoints. For instance, testing Al in an isolated 
engineering environment may result in feeding the AI with the unintentional 
biases of the homogenous group (Garcia, 2016). A striking example is the 
gender and racial biases that were found in face recognition algorithms: a 
comparative study across 189 algorithms revealed that the technologies 
involved were considerably less accurate in the case of women of colour 
(Grother et al., 2019). The same mechanisms seem to be valid for the police 
(Janssen, 2015a). Therefore, it is important that citizens with different 
backgrounds are employed by the police and that the police are challenged to 
attract, recruit and retain a diverse workforce. Such a workforce is, amongst 
other things, important in the fight against discrimination. But the reality of 
daily life shows that it is not only complex to obtain personnel with a diverse 
background, it is also more challenging for them to make a long career in the 
police service. Unfortunately, officers with a migrant background do not come 
up through the ranks and tend to leave the police force early on (see for 
example: Cankaya, 2011). Another noteworthy human rights issue is the 
inappropriate or disproportionate use of violence, coercion and compulsion 
by the police. Think of excessive use of violence when trying to control riots 
and in the handling of people being taken into custody. In severe cases police 
officers were prosecuted for such behaviour (see also: Janssen, 2021; Van 
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Manen, 2013).”* Think also of police officers using excessive pressure while 
interrogating suspects. This might jeopardise a fair trial, as recognised in - 
amongst others - 6 ECHR. 


A final example is the protection of privacy as a basic human right. Over the 
years the police have gained access to numerous technologies that invade the 
privacy of citizens, such as location tracking, use of images by Closed Circuit 
Television (CCTV) (see for example: Caals, 2013; Vermeulen, 2013). A 
relatively new phenomenon with regard to new technologies is predictive 
policing, ‘the application of analytical techniques - particularly quantitative 
techniques - to identify likely targets for police intervention and prevent crime 
(...) by making statistical predictions’ (Perry et al., 2013: pp. 1-2). According 
to Strikwerda (2021), predictive policing is part of a broader development 
toward a pre-crime society (Zedner, 2007). The accompanying culture of 
control (Garland, 2001) and the ‘new penal logic’ (Feeley and Simon, 1992) it 
gives rise to, and the ethical issues surrounding this phenomenon, can be better 
understood against this background. Predictive policing aims to prevent crime 
by acting with the aid of risk assessments, but these risk assessments come with 
risks of their own. Since the risk analyses often lack transparency and 
explainability, it is impossible to weigh the crime risks to be prevented and the 
risks of crime prevention properly. This may lead to disproportionate intrusions 
of the right to privacy and violation of the related rights to equal treatment in 
equal cases and to protection against discrimination, stereotyping and 
stigmatisation. Strikwerda (2021: p. 422) describes the phenomenon of 
predictive policing, focusing on two Dutch predictive policing tools that 
recently generated a lot of public attention, namely: SyRI and CAS. The Dutch 
government stopped using SyRI, a predictive policing tool for predicting 
fraudsters because the District Court of The Hague ruled that it violates the 
right to privacy as contained in Article 8 of the European Convention on 
Human Rights.” 


17.3 Corruption and human rights 


The concept of corruption most frequently dominates the debate on the 
conceptual differences between integrity, ethics, and corruption (Barker and 
Carter, 1996; Caiden, 2001: 15-37; Crank and Caldero, 2000; Heidenheimer 
and Johnston, 2002; Huberts, 2018; Kolthoff, 2010; Menzel and Carson, 1999: 
239-264). Therefore, it is very important to identify at least two definitions of 
corruption. First, a more specific and narrow definition as used by international 


°2 https://nltimes.nl/2022/01/04/un-rapporteur-alleges-police-brutality-dutch-coronavirus- 
protests. 
°3 Rb. Den Haag, 05-02-2020, ECLI: NL: RBDHA:2020:865. See also Oosterloo and Van Schie (2018). 
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organisations against corruption, which presents it as ‘the abuse of office for 
private gain’ (United Nations, 2003). Alternatively, corruption can be more 
broadly defined as a synonym for all immoral actions, also referred to as integrity 
violations (Huberts, 2018; Kolthoff, 2007). In addition, we can distinguish 
between grand and petty corruption, between different manifestations of 
corruption, and between corruption in different countries and professions. 
In this section we adopt the broad definition of corruption, as we hypothesise 
that this includes corruption in its narrow definition as well as violations of 
several human rights. 


Even though the International Council on Human Rights Policy (ICHRP, 
2009a,b) has published some impressive research-based reports, the connection 
between corruption and human rights is too often neglected or missing in 
research.”* More literature on the relationship between the two becomes 
available, however, when corruption is studied in its broader definition of 
integrity violations, particularly as applied to the police force (Alderson, 1998; 
Fijnaut and Huberts, 2002; Lynch, 1999; Neyroud and Beckley, 2001). 


The link between corruption and human rights can be approached from several 
different angles. One approach emphasises the independent right to live in a 
corruption-free world, on the grounds that endemic corruption destroys the 
fundamental values of human dignity and political equality, in turn making it 
impossible to exercise most other human rights (Kofele-Kale, 2000). Another 
approach focuses on the human rights already recognised in major international 
treaties, for which the ICHRP report builds a case with its claim that where 
rights are guaranteed and implemented, corruption is drastically reduced 
(ICHRP, 2009b). The ICHRP report further suggests that state commitment to 
combatting corruption runs parallel with state commitment to promoting and 
respecting human rights. In fact, Pearson (1999) claims that approaching 
corruption as an exclusively economic and political issue is inadequate and 
fails to consider the effect of corruption on people’s lives and rights. He further 
argues that because state tolerance of corruption leads to breaches of human 
rights, existing international human rights mechanisms may be useful in the 
fight against corruption. Yet international anti-corruption conventions rarely 
refer to human rights, and with the notable exceptions of the Preamble of the 
Council of Europe’s Criminal Law Convention on Corruption and certain 
practical guidelines, major human rights instruments seldom mention 
corruption. The Special Rapporteur on the situation of human rights defenders 
appointed by the UN called for inputs to a report on human rights defenders’ 


°4 Some interesting findings can however be found in Boersma and Nelen (2010). 
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anti-corruption work, with said report to be presented to the 49" session of 


the United Nations Human Rights Council in March 2022. However, the report 
was not on the agenda of the 49" session. 


Although it is often taken for granted that corruption violates human rights, this 
claim brings to mind a wide range of issues. When corruption is widespread for 
instance, people have no access to justice and are insecure and unable to protect 
their livelihoods. Nevertheless, assuming that all forms of corrupt practice 
may in the long run have an impact on human rights, does not automatically 
mean that a given act of corruption violates a human right. Rather, the ICHRP 
(2009b) report distinguishes between direct violations, indirect violations 
(corruption as a necessary condition), and remote violations (corruption as 
but one factor among others). 


An alternative viewpoint is offered here: corruption and human rights violations 
can prosper when the same conditions are (un)fulfilled. From this perspective, 
corruption and human rights violations are two manifestations of the same 
cause. For example, both Kolthoff (2007) and Lasthuizen (2008) report that, 
in a police organisation, independent variables such as leadership style and 
accountability have a more or less similar effect on different forms of integrity 
violations, including corruption and human rights violations. 


The link between corruption and human rights also needs to be seen in the 
light of what Den Boer (2010) calls ‘shifting security paradigms: Radicalisation, 
terrorism, organised crime, pro-active police methods, anxieties that turn 
into racial tensions, the introduction of performance management, and 
the emergence of a surveillance society in Europe are among the many 
developments to which police work has had to adjust. Not only do all these 
issues raise specific questions on the relationship investigated here, but in these 
relatively new fields of police work much can and does go wrong, suggesting 
the need to include ethics in their development. 


17.4 Police corruption 


Corruption occurs in many shapes and forms. For instance, in the course of 
their duties, police officers may accept bribes, steal found or seized property, 
have conflicts of interest through receiving donations and discounts, abuse 
access to information, and abuse the authority to use force or other powers. 
Within the police organisation itself, ie. not in terms of direct contact with 
members of the public, other kinds of unethical behaviour may occur; for 
instance, undesirable behaviour towards colleagues, theft of police property 
or the property of colleagues, fraud involving expenses claims, and the misuse 
and waste of police equipment. Obviously, police officers have private lives 
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where problems related to corruption may also arise; for instance, conflicts 
of interest through side jobs, and misconduct in private life (Janssen, 2015b). 
Many of these manifestations of corruption and unethical behaviour are related 
to human rights or are outright violations of specific human rights (Kolthoff, 
2016). In this section we explore some explanations for and sources of unethical 
behaviour, including corruption. 


Organisational culture has a strong influence on the behaviour of employees. 
This was also one of the outcomes of a large-scale study carried out to identify 
and describe the nature, extent, and seriousness of integrity violations within 
four Dutch law-enforcement organisations in relation to organised crime 
(Nelen and Kolthoff, 2017; Kolthoff and Nelen, 2019). The organisational 
culture can be a (partial) source of the occurrence of integrity violations and 
corruption. This section explores that phenomenon in more detail. 


Organisational culture arises from the customs and manners that employees 
have taught themselves in dealing with problems in the performance of 
their duty (Paoline, 2003; Schein, 1990; Trompenaars, 1993). It is a social 
construct that is shaped and shared by the employees. It concerns having the 
same ideas about aspects such as efficiency, effectiveness, authority, and the 
interpretation of moral values and standards. Employees working long enough 
in the organisation can identify with the culture and transfer the shared beliefs 
through a process of socialisation of new hires (Bate, 1984). Schein (1985: p. 9) 
summarises this aptly in his definition of the concept of organisational culture: 


A pattern of basic assumptions — invented, discovered, or developed by a 
given group as it learns to cope with its problems of external adaptation 
and internal integration — that has worked well enough to be considered 
valid and, therefore, to be taught to new members as the correct way to 
perceive, think and feel in relation to those problems. 


A law-enforcement organisation will rarely have one homogeneous culture. 
In general, subcultures can be identified with different views and customs 
(Paoline, 2003; Punch, 1985; Punch, 2009; Waddington, 1999). Some of these 
subcultures can include deviant characteristics and thereby differ from the 
prevailing moral values and standards in the organisation or the external 
environment. Subcultures have a partially isolated position and mostly 
encourage the concealment of violations committed by group members 
(Ashforth and Anand, 2003; Skolnick, 2002). 


As to violations committed at the group level, such subcultures arise especially 


in departments and teams driven by performance agreements, with vague or 
broad guidelines as to how these results should be achieved, without much 
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attention to integrity or human rights (Kolthoff, 2007). The subcultures are 
characterised by a strong mutual dependency, but a weaker dependency on 
external parties; rewards at group level, as opposed to rewarding individual 
employees; a close connection and stable structure; and employees working 
close to each other in spatial terms (Ashforth and Anand, 2003). It is plausible 
that these characteristics also relate to the collective-integrity violations that 
relate to organised crime, within law-enforcement organisations. The most 
striking evidence for this conclusion found in recent research (Nelen and 
Kolthoff, 2017) is that in none of the 80 cases in which integrity violations 
related to organised crime were identified, was an investigation started because 
of an internal report by a colleague or manager. Law-enforcement officials 
rarely blow the whistle on their colleagues or superiors. They may have a gut 
feeling that something is wrong but have no interest in taking action and just 
look the other way. 


Most of the studies that focus on unethical behaviour within organisations 
consider the socialisation process to be an important factor (Anand et al., 
2004; Ashforth and Anand, 2003; Baucus, 1994; Brief et al., 2001; Cooper, 2012; 
Simpson and Piquero, 2002). In the socialisation process in which deviant 
behaviour is learned, neutralisation of stressful feelings seems to be the central 
focus. The self-image of the newcomer, being a person with integrity, is kept 
intact as much as possible. Slow habituation to rule-breaking and unethical 
behaviour, euphemistic use of language, and rationalising/justifying behaviour 
are all important mechanisms in the socialisation process (Ashforth and 
Anand, 2003; Bandura, 1999). 


Strongly linked to the latter are probably also: prevailing frustration with the 
organisation - for example, regarding pay, working conditions, and the career 
perspective; working at the margins of society in frequent contact with injustice 
and hypocrisy; and the functioning of the criminal justice system (Kleinig, 
1996; Kort et al., 2014). The implicit or explicit goal is that the newcomer does 
not see the committed violations as disagreeable (Ashforth and Anand, 2003; 
Bandura, 1999). It is a slow change of the self-image and of one’s own value 
framework (Sherman, 1982; Van Laere, 1980). Collegiality or loyalty can be 
positioned as the dominant value (Skolnick, 2002). 


The close-knit culture within law-enforcement organisations has both positive 
and negative effects. Collegiality and loyalty are important values of this culture; 
by necessity, officers have to be able to trust and rely on each other in difficult 
circumstances. The downside of these values is that officers sometimes defend 
each other uncritically. In addition, speaking up is far from being an integral 
part of the culture. 
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Speaking up is still not standard behaviour for managers either. There is ample 
room for improvement in terms of managers leading by example. Focusing on 
integrity as a leadership or management issue implies that it may be buried 
under all the other priorities managers have to deal with. But it is an important 
matter that deserves attention because it is precisely these operational managers 
who hold the key to reporting the dubious behaviour of their staff and putting 
a stop to it (Huberts et al., 2007). Furthermore, they must send an unequivocal 
message to their employees about what behaviour is desirable and what is 
undesirable within the organisation (Trevino et al., 2000). When communicating 
this, the Human Rights framework might be helpful. 


In conversations with police officers in the course of the abovementioned 
research project (Nelen and Kolthoff, 2017), inadequate operational supervision 
of employees by managers was a frequently recurring theme. It is clear that the 
breadth of control for team leaders of local units is too big. They increasingly 
have to manage large groups of employees and cannot stay in close contact 
with their individual staff members. As a result, the supervision and control 
of employees in local teams are insufficient, and the chances that individual 
officers abuse their autonomy have increased. 


In traditional criminology the focus is on the individual and on the context, 
ie. on personality traits and environmental circumstances. In fact, differential 
association theory, strain theory, social control theories, opportunity theories, 
neutralisation theories, and integrated theories can all explain parts of unethical 
and corruptive behaviour (Kolthoff, 2020). More critical criminology shifts the 
focus to organisational aspects and to aspects related to leadership. These 
factors, together with the issue of opportunity, are mainstream in the study of 
organisational and white-collar crime. 


In the 2017 research discussed earlier (Nelen and Kolthoff, 2017), the case 
studies and interviews confirm the picture from the literature (Simpson and 
Piquero, 2002) that officers involved in serious integrity violations can be 
characterised as people with little self-control, who are not good at dealing with 
adversity or frustration (both professional and private), and are motivated by a 
desire for a more adventurous, more riveting, and (sometimes) a more luxury 
lifestyle. Inclusion of these kinds of traits in the employee screening process 
might be an answer to this problem. 


From an opportunity perspective, the digitalisation of police work poses new 


risks of integrity violations. Through their service-issued phones, police officers 
have access to a variety of data and recording systems. Searches outside of work 
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time are therefore much easier. In relation to flexible working opportunities, 
employees sometimes show a certain naivety around the handling of social 
media and sensitive information. 


17.5 ‘Doing human rights’ 


In the field of gender studies, the term ‘doing gender’ is well known. ‘Doing 
gender’ is a routine accomplishment embedded in everyday interactions. West 
and Zimmerman (1977) argued that gender is something that humans created. 
So what gender is, is constructed in daily life. We could use the same approach 
towards human rights, by understanding these rights as a social construct that 
becomes meaningful thanks to daily interactions, in other words by ‘doing 
human rights’ 


‘Doing human rights’ in the light of preventing corruption has an extra 
benefit. The human rights approach is applicable to many facets of police 
work and will have a beneficial effect on other areas of the organisation too, 
including discrimination and equality, fair evaluations, and the job satisfaction 
of individual police officers. ‘Doing human rights’ comprises the following 
necessary prerequisites presented in Figure 17.1 as a diagram: 

1. Defining police work in terms of human rights. 

2. Evaluating internal interactions on the basis of human rights. 

3. Evaluating corruption as a violation of human rights. 

4. Evaluating interactions with citizens on the basis of human rights. 


Evaluating 
internal 


interactions on 
the basis of 


human rights (2) 


Defining police 
work in terms of 
human rights (1) 


Evaluating 


Evaluating interactions 
corruption as with citizens 
a violation on the basis 


of human rights (3) of human rights (4) 


Figure 17.1. ‘Doing human rights’. 
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Each box in the diagram needs specific attention if we really want human rights 
to be adhered to as a moral compass by the police. As the diagram shows, all 
the four aspects are interrelated and together they form a framework for ‘doing 
human rights. 


Looking at social work as an example,”° when defining police work, we could 
include human rights in the definition of policework. This is the central box 
in the diagram. Article 3 of the Dutch Police Act, describing the task of the 
police, could be extended with a reference to human rights. 


From the central assumption that human rights are at the core of police work, 
the other boxes in Figure 17.1 can be evaluated. The threefold relationship 
between policework and human rights as discussed earlier (Heijder, 1982) is 
helpful here. In interaction with citizens, the police have to respect human 
rights themselves but also have a responsibility to ensure that citizens can 
exercise their human rights. Defining corruption in terms of human rights 
automatically gives a different perspective. Corruption becomes more than a 
criminalised financial transaction; it involves the rights of other human beings 
(boxes 3 and 4 in the diagram in Figure 17.1). The same goes for internal 
interactions (box 2 in the diagram in Figure 17.1), which are evaluated in 
terms of human rights. Colleagues treat each other with respect in a non- 
discriminatory way without prejudices. 


Several general principles of leadership and management are applicable when 
upholding human rights with and within the police. The breadth of control for 
leaders of operational teams and units should not be too large. Team leaders 
should stay in close contact with their individual staff members all the time, to 
ensure sufficient coaching, supervision and control. Incidents of human rights 
violations should be discussed openly in team meetings to assist with learning, 
and officers should address each other with regard to unwanted behaviour, 
including corruption in the broadest sense. 


Clear rules (codes of conduct), separation of tasks in vulnerable processes, 
function rotation, effective oversight, and a predictable and certain response 
from managers when anyone breaks the rules are important instruments to 
prevent human rights violations and corruption. Strict screening of personnel 
before they are hired, and monitoring during their career, can prevent a lot of 
damage. 


5 https://www.ifsw.org/what-is-social-work/global-definition-of-social-work/ 
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The question whether an integrity policy can be rooted in an organisation 
is dependent on the professional culture in the organisation. A professional 
culture provides employees with a number of joint values and norms in which 
is no room for corruption or other immoral behaviour. Translated into the 
domain of human rights, the individual officer pays a higher price for an 
integrity breach when their conduct is an infringement of their own moral 
beliefs as well as the group’s. The litmus test for an effective human rights policy 
is not only whether members can speak freely about certain behaviour within 
their own organisation, but also whether individuals in practice confront each 
other about dubious behaviour. 


17.6 Concluding remarks 


Good police work and respect for human rights go hand in hand. In this 
contribution we have attempted to describe that natural link by analysing the 
relationship between the police, human rights, democracy, and preventing 
police corruption. The key is that human rights are understood as a moral code 
for conduct. We have to ‘do human rights’ in the sense that the concept of these 
rights is integrated into the definition of police work, and by extension in the 
way police tasks are conducted on a daily basis. Human rights can then serve as 
a guideline to prevent corruption and to solve dilemmas as presented in Case 
17.1. The police could take a leading role in the promotion of human rights. 
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Abstract 


Since 2010 drill rap has become a notorious music genre that is often associated 
with violent or even criminal behaviour. Drill rap can be considered a vital 
way of expressing emotions and dealing with social injustice and inequality. At 
the same time, drill rap seems to fit into a long tradition of connecting music 
to negative behaviour amongst juveniles and is perceived as an amplifier for 
criminality. In this chapter, we discuss the extent to which drill rap is at the 
core of conflicting human rights perspectives. We will focus on how drill rap 
embodies deep societal issues that involve disadvantaged young people. 


Key concepts 


> ‘The right to participate in music - as part of cultural life - is embedded 
in the international human rights arsenal. This also includes the 
protection of moral or immaterial interests that relate to music. 

> Drill rap is known as the rawest subgenre of hip-hop and is characterised 
by its hyperbolic representations of gang violence, often in an online 
(youth)culture. Drillers rap about their lives of poverty, abandonment, 
(domestic) violence and street life. 

> Drill rap has its origins in the USA (mainly Chicago). 


Case 18.1. Criminalised for making music? 
In October 2019, the London based drill-rapper Rico Racks (his real name is Ervine 


Kimpalu) was sentenced to prison for three years for drugs offences. On top of this 


sentence, he was given a remarkable criminal behaviour order: for a period of five 
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years the artist was forbidden to use the particular words ‘bandoe, ‘trapping’, “Booj, 
‘connect, ‘shotting; ‘whipping, and ‘Kitty. These words are slang words that relate to 
the drug dealing practices he openly rapped about. E.g. ‘bandoe’ refers to a residence 
where drugs can be bought, ‘connect’ is a contact person for drugs dealing, and 


‘trapping’ relates to the dealing of drugs. 


In the UK, individual bans on performing certain lyrics are not a new phenomenon. 
For instance, drillers Skengdo and AM where issued a ban on performing one of their 
songs (attempted 1.0) in which they refer to violence against rival drill-groups. When 
the duo did perform the song at the end of a worldwide tour, the police secured a 


prison sentence of nine months for the duo for violating the gang injunction. 


Both cases led to an intense debate in the UK about the freedom of speech. By some, 
these injunctions were put in the context of an alleged tradition among authorities 
to try to ban black music in the UK (McQuaid, 2019). Skengdo and AM argued they 
were criminalised for making music and were forced to choose between pursuing 
their career and freedom. Civil rights group ‘Liberty’ held that such injunctions 
were a violation of civil liberties, which would prevent young people from using 
art to discuss ‘the reality of their lives with any hope of being heard’ Jodie Ginsberg 
(CEO of Censorship) emphasised that such bans ‘are not the way to handle ideas or 
opinions that are distasteful or disturbing and do nothing to address the issues that 
lead to the creation of this kind of music (The Guardian, 2019). 


18.1 Tough music 


In the human rights arsenal, music - as part of cultural life - is considered 
an essential part of leading a life with dignity. For instance, Article 27 of the 
Universal Declaration of Human Rights stipulates that: 


‘1. Everyone has the right freely to participate in the cultural life of the 
community, to enjoy the arts and to share in scientific advancement and 
its benefits. 


2. Everyone has the right to the protection of the moral and material 
interests resulting from any scientific, literary or artistic production of 
which he is the author: 


Also, Article 19 (2) of the International Convention on Civil and Political 
Rights reads: 
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‘Everyone shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of his choice. 


In other words: music - and other art forms - are part of a fundamental right, 
which includes the freedom of expression and creativity through art (see for a 
further analysis of the legal framework in human rights law: Shaheed, 2013). 
Generally, we could say that the language of music is perceived to be peaceful 
and positive. Music can be considered a universal and cross-cultural language 
because humans are all capable recognising and processing music features; 
music is used in important human rituals (some daily, some exceptional) and 
therefore music can be said to be a joint shared human experience that has 
the potential to overcome cultural differences or political conflict (Higgins, 
2014). Playing or listening to music can be linked to good habits or good 
performance. For instance, music education has a positive effect on executive 
cognitive functions (Jaschke et al., 2018; Degé et al, 2011) and even helps 
improve academic performance” (Dos Santos-Luiz et al., 2016). Music can 
be used as an intervention to train and improve social skills (Yum et al, 2020; 
Gooding, 2011), improve brain functions amongst pre-term infants (Haslbeck 
et al., 2021), the elderly, or people with dementia (Sarkam6, 2018), help to treat 
people dealing with depression (Afshinpour and Naseri, 2018); and music can 
be used to encourage a more cooperative working environment (Kniffin et al., 
2017). A Swedish study even suggests that there is a relationship between being 
smart and being an accurate drummer (Holm et al., 2017). 


However, music is not per definition an individual form of expressing one’s 
thoughts, emotions and feelings. Music can, for instance, be part of a business 
model: auditory stimuli are deliberately used to encourage sales. After all, music 
can affect consumer choices and can be used to nudge the consumer (Damen 
et al., 2021; North et al., 1999; Spence and Zampini, 2006), or can help to 
encourage (positive) brand awareness (Fraser, 2014). Also, music can be owned 
in terms of intellectual property. On the one hand, this can protect creative 
minds. On the other hand, economic rights to music can lead to strong market 
players who can to a great extent decide on what the (mostly online) 
infrastructure of music distribution — and thus access to music — as well as the 
financial rewarding of music looks like (Prey et al., 2019). 


°© We should, however, remain critical regarding the methodological approaches in these studies 
(see also Sala and Gobet, 2017). 
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Music can also be edgy and is not always a harmonious endeavour. It can, 
for example, be political or used to emphasise a certain ideology. In such 
cases, music is not per se a tool for bonding but also for division (Kent, 
2008). During the Second World War, for instance, state-sponsored music 
was used to stimulate patriotism (Street, 2003), and to boost military morale. 
Notable examples are the USSR State Jazz Orchestra, the Nazi-German Youth 
Training involving nationalist songs, the UK Entertainment National Service 
Association (broadcasting music in support of the British Armed Forces) and 
the US Army Air Force Band (featuring Glenn Miller). Music traditionally 
plays an important role in the run-up to the US presidential elections. Each 
candidate has her/his own anthem when walking on stage during a political 
rally. While running for president in 2016 and 2020, Republican candidate 
Donald Trump used a large pallet of songs during his rallies. In the meantime, 
a long list of musicians were openly opposed (or sent a cease-and-desist order) 
to Trump using their songs during his political campaigning, including Adele, 
The Beatles, Bruce Springsteen, Leonard Cohen, Neil Yong, Phil Collins, Prince, 
R.E.M., Rihanna and Queen. Music also plays a political role in the conflict 
between North and South Korea. In the border zone, both countries have 
installed loudspeakers to broadcast propaganda to one another. This includes 
music. For instance, South Korea broadcasts their beloved K-pop to the North, 
where it is a forbidden music genre (Lim and Lemanski, 2017). 


Music used for politics is one thing. However, sometimes musicians actively 
engage in politics themselves, and use their music to share their political or 
ideological ideas. Consider the notorious acceptance speech of Bono (frontman 
of U2) at the 1995 MTV Europe Music Awards, in which he lambasted the 
nuclear tests being carried out by France at that time: 


‘What a city, what a night, what a crowd, what a bomb, what a mistake, 
what a wanker you have for a President. What are you gonna do about it? 
Tell me youre gonna do something about it?’ 


And what are we to think of the meetings Kanye West had with former US 
president Trump in the White House, and later his run for the presidency in 
2020 (BBC news, 2020)? More radical examples can be found among musicians 
who use their music in general to express political or ideological ideas. Take, 
for example, religious music genres, such as Christian Rock, or Vedic Metal 
(in case of the latter, music is used to worship Gods of Hinduism), or music 
groups that worship the occult, e.g. in Satanic Metal. Extreme examples are 
Neo-Nazi bands and so-called white power music, in which racism and racial 
wars are hailed. 
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And, as we can see in Case 18.1, the creation or performance of music can 
be associated with negative, criminal behaviour. Music can be challenging, 
provocative or even a call for violence. In this chapter, we will focus on the 
human rights aspects of drill rap. 


Associating a certain music genre with criminality is as old a practice as music 
itself. For instance, the use of the augmented fourth in music (e.g. C and an 
F sharp, or F and B) was considered the ‘devil in music’ in medieval times and 
was something to be avoided. The usual chords would be composed of 
harmonious-sounding tones, preferably three-toned chords representing 
Christian Trinitarianism (Father, Son and Holy Spirit). The augmented fourth 
(also called tritonus) sounds anything but harmonious (Seay, 1975: 83). 


In academia, scholars have tried to link a preference for a particular music 
genre to personal traits (Ter Bogt et al., 2011) and (bad) behaviour. For instance, 
the relationship between country music and suicide, psychological problems 
and heavy metal, or sexism and violence and hip-hop has been explored. The 
challenge with these studies is that an analysis of a certain music culture should 
not be confused with establishing a causal relationship between music and 
negative behaviour (Ter Bogt, 2004). Observing that substance abuse is the 
frequent subject of hip-hop lyrics is one thing (Herd, 2014; Primack, 2008), 
but this does not mean that the music actually encourages listeners to use 
these substances more often (Harakeh and Ter Bogt, 2018). And observing 
that in hip-hop, gender stereotypes or even sexism are normalised should 
not be confused with existing negative stereotypes amongst research subjects 
(Negut et al., 2013), a broad negative attitude towards the music genre (Reyna 
et al., 2009) or simply caricatured humour and female sexual self-confidence 
(Ter Bogt, 2011). 


The alleged bad influence of music on people’s lives sometimes literally leads 
to a ban on music. In Case 18.2 we see a ban on fast music in sport clubs to 
protect public health. In Case 18.1 we see an individual ban on performing 
certain songs with particular lyrics to protect public safety. While the first is 
not in the domain of criminal law, both cases are on the cutting edge of 
important fundamental rights. The freedom to express oneself through music 
is restricted to protect something else that is considered more important. There 
is a fine line between banning music for the common good and not 
understanding what the music is about. This can easily lead to a negative 
attitude towards new music. McQuaid (2019) shows us how, in the UK, new 
music has always been regarded with suspicion amongst policymakers: in the 
1910s it was jazz music, in the 1950s it was rock ‘n roll, in the 1990s it was rave 
music, and now it is drill rap. A notable example of lawmakers trying to ban 
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‘bad’ music can be found in the Criminal Justice and Public Order Act 1994 
(or the anti-rave act), that forbids festivals or gatherings where particular types 
of beats are played: 


“This section applies to a gathering on land in the open air of 100 or more 
persons (whether or not trespassers) at which amplified music is played 
during the night (with or without intermissions) and is such as, by reason 
of its loudness and duration and the time at which it is played, is likely to 
cause serious distress to the inhabitants of the locality; and for this purpose - 


(a) such a gathering continues during intermissions in the music and, where 
the gathering extends over several days, throughout the period during which 
amplified music is played at night (with or without intermissions); and 


(b) ‘music’ includes sounds wholly or predominantly characterised by the 
emission of a succession of repetitive beats. 


Case 18.2. No sweaty music! 


During the COVID-19 pandemic, governments around the world responded with 
countless emergency laws and policies to make sure people would keep a safe 
distance from one another to stop the spread of the virus. In July 2021, the South 
Korean authorities imposed a ban on up-tempo music in gyms. The idea was that 
music with a fast beat would encourage people to sweat or breathe fast, which was 
considered a risk factor in sports clubs. The ban was quite specific: treadmills were 
to be limited to 6 kilometres per hour, and music with a tempo exceeding 120 beats 
per minute was not to be played (BBC News, 2021). 


18.2 What is drill rap? 


Each period in history has its own (extreme) youth cultures that cause social 
concerns. Back in the 1980s - for example - there were the ‘crips’: Californian 
gangsta rap groups who were often linked to criminal incidents, e.g. violent 
robberies, stabbings, and shootings. Several studies show that there is a 
demonstrable relationship between those with a cultural preference for rap 
music (also known as ‘urban music enthusiasts’) and involvement in a culture 
of crime and perceptions of social injustice and inequality (Bovenkerk and 
Siegel, 2021). One of these contemporary extreme youth cultures is drill rap. 
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Drill rap - drill is slang for ‘shooting-music - refers to the sound of automatic 
guns and is considered the rawest subgenre of hip-hop and a contemporary 
version of ‘gangsta rap’ (Roks and Van Den Broek, 2020). The male-dominated 
music genre has its origin in the US, Chicago, and claims to document street life 
and violent criminality. Drill rappers - also known as drillers - use social media 
to upload their music videos, which are full of hyperbolic representations of 
gang violence. Their online videos contain thrilling performances, such as 
male adolescents with hoodies and masks pretending to shoot, or waving 
knives (Ilan, 2020), and enable them to compete on a global stage, with the 
one drill group acting even more ruthlessly and delinquently than the other 
(Stuart, 2020). 


Drill rap found its way to the Netherlands around 2018 and since then has 
frequently dominated newspaper headlines. Rival drill groups provoke each 
other on social media, spurring on a personal meeting. Their thousands 
- sometimes millions - of online fans encourage them to battle offline. It has 
even been suggested that such violent incidents would be tracked with an 
(online) points system, e.g. you get more credits when you stab your opponent 
in his stomach than when you only slice his arm. Drillers would feel the 
pressure of the online applause and be seduced into practising what they preach 
in their rap lyrics (RTL Nieuws, 2020). Confirming what sociologist Randall 
Collins (2008) says, most people are not good at violent confrontations and 
most violence is performed by only a small number of people; this would be a 
practical reality, known to those who mingle in violent contexts. 


Drill teaches us about lives of poverty, inequality and violence in the social 
media age (Stuart, 2020). Drillers publicly embarrass their ‘opps’ - slang for 
rival drill groups or enemies - in their rap lyrics and/or suggest who is to be 
stabbed next on social media. With the consequence that many a driller ends 
up in juvenile detention because of a ‘fact-fiction hybridity’ (Ilan, 2020). 


In his ethnography ‘Ballad of the Bullet, Forrest Stuart (2020) wrote about 
drillers in Chicago whom he had been following for eighteen months. From 
his study we can see how drill lyrics set the tone for local life, even though the 
drillers only comprise a small percentage of the residents. Stuart’s work provides 
an understanding of the drill culture and the complexity of resisting involvement 
in crime (Rocque, 2017) once caught up in the web of online fame. 
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18.3. Social issues and drill rap 
18.3.1 Social online issues 


It is important to emphasise that the drill culture involves two worlds: an online 
and an offline world. To fully understand the nature of drill provocations 
between rival groups, we first need to briefly explore how young identities 
are developed when online and offline realities are combined. As we discuss 
in Chapter 12, our online identity has become an important part of our lives 
and cannot be separated from our offline identity. Our ‘digital self’ and our 
‘physical self’ become increasingly intertwined. This development calls for 
new approaches from a sociological and pedagogical perspective if we want to 
understand how identities are formed among young people. For instance, we 
may wonder if - and if so, to what extent - young people are able to create an 
online identity that adequately corresponds to their offline personas. Jeffrey 
Lane (2019) describes how geographical locations are nowadays divided into 
physical and digital streets, whereby life on the streets and street culture has 
changed. The experiences of young people are strongly influenced by digital 
technologies. It might be quite difficult for young adults to develop an online 
identity that interacts in line with their offline identity, when it is so much 
focused on exposure (some would even call it digital narcissism) (Galik, 2019): 
those who visit your online profile only get to know what you post (videos, 
pictures and optional descriptions), whereby you create an overly solid or 
robust version of who you actually are. You cannot see or read what ambitions 
or emotions are hidden behind the walls of the online platforms. And the 
algorithms won't help you to become who you want to be. Instead of that, 
they will preserve who you are at that moment in time, because they are 
based on who you were and there is a financial incentive to keep you in that 
‘bubble’ (Goyanes et al., 2021; Van Dijck et al., 2018). Our contemporary 
youth spends a considerable number of hours a day online. Assuming that 
they sleep approximately eight hours a night, they have only limited time left 
to participate in the offline world. It is already quite a challenge for young 
people to work and experiment with their identity formation in one world, 
let alone in two. 


As already mentioned, the online drill culture involves huge peer pressure 
where drillers are encouraged online to battle offline. It requires quite a lot of 
resilience to make ‘unpopular’ decisions when your online fanbase motivates 
you to stab your opponent. This is especially the case when you are at a stage 
of life where you are even more susceptible to the influence of people with 
similar interests, experiences or social status. In a world where adolescents are 
constantly connected, we might forget the necessity of (alone) time to think 
about who they want to be instead of responding to who they are at that 
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moment in time. It is an essential, pedagogical task to question our younger 
generation about who they want to become, what norms and values are 
important to them and about their ambitions and emotions, instead of letting 
the algorithms reconfirm old beliefs. 


18.3.2 Conflicting human rights perspectives 


Obviously, the most important fundamental rights that may clash in the case 
of drill rap are the freedom of expression and the protection of public safety. 
The District Court of Amsterdam considers in Case 18.3 that the freedom 
of expression is not unlimited. It recognises that freedom of expression is 
one of the most important human rights, and that such rights should protect 
minority viewpoints or viewpoints that are expressed in a deliberately 
shocking, hurting or disturbing way. However, this protection is not unlimited. 
When the manner of expression borders on criminal behaviour, the freedom 
of expression may be restricted, especially when public safety is at stake. 
The court explicitly considers that such shocking expressions of someone’s 
viewpoint are more easily accepted when they contribute to a public debate. 
In this case, the court rejected the idea that drill rap can contribute to such a 
public debate, and therefore did not want to protect the freedom of expression 
of the drillers involved. This case on the one hand perfectly demonstrates the 
clash between various fundamental rights when it comes to drill rap. On the 
other hand, it also raises serious questions. As we have seen above, drillers find 
themselves in a vulnerable social position, and express their feelings through 
their music. If that is not part of an important public discourse, what is? So, 
how should we define a public discussion, and how should we recognise a 
public discussion? 


Case 18.3. Drill rap and freedom of expression. 


In 2021, a Dutch district court?’ ruled in a criminal proceeding in which a driller was 
accused of sedition and the possession of fake weapons. A community officer found 
an Instagram story in which the associated drill group gave a sneak preview of their 
upcoming video clip. In this five second snapshot fake weapons where shown, and 
in strong words violence was promoted. This led to the arrest of two young drillers 
who were now facing criminal charges. A further investigation also included other 
YouTube and Instagram messages, which altogether left the Public Prosecutor with 
the impression that the drill group systematically promoted violence, using fake 


weapons, threatening lyrics and specific gestures to emphasise their point. 


97 District Court of Amsterdam, 11 November 2021, Rechtspraak.nl / Jeugdrecht.nl JR-2021-0051. 
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The court had to explicitly balance the freedom of speech of the drillers with the 


prevention of public violence. 
In one of their considerations, the court held that: 


“The right to freedom of expression is enshrined, inter alia, in Article 7 of 
the Constitution and Article 10 of the ECHR. Freedom of expression is one 
of the most important foundations of a democratic constitutional state. In 
addition, it is one of the basic conditions for the development of a democratic 
society and for the development of individuals within that society. Freedom 
of expression therefore does not only apply to views that can count on broad 
support in society, but also, specifically, to those views that shock, hurt or 
disturb. 


However, the foregoing does not mean that freedom of expression is unlimited. 
Paragraph 2 of Article 10 ECHR specifies the conditions under which freedom 
of expression can be restricted, namely: 

1. the limitation is provided for by law; 

2. the restriction serves a legitimate purpose; 


3. the restriction is necessary in a democratic society. 


The necessity referred to under (3) must be seen as an imperative social need 
(pressing social need). In addition, it is required that the infringement of 
freedom of expression is proportionate. In assessing whether the restriction 
is necessary in a democratic society, the national authorities have a wide 
discretion. In general, it can be stated that if a statement is to be seen as a 
contribution to a social debate, a limitation thereof constitutes a violation 
of Article 10 ECHR. In the event that a statement does not contribute to a 


public debate, a restriction on the freedom of expression is rather permissible’ 


Based on this consideration, among others, the Court considered that the freedom 
of expression could not prevail here. It is remarkable that the court considers that 
drill rap does not contribute to a public debate, and that therefore an infringement 
of the freedom of expression is more likely to be justified. The court sentenced the 


suspects to 100 hours of community service. 


18.4 Drill rap as a human rights enabler 


Music may be associated with a lifestyle, but music does not cause the conditions 
in which people live their lives. The expressions within extreme youth cultures, 
including their music, are mostly an exaggerated metaphor of people’ reality. 
When this reality is violent and/or highly competitive, the music they produce 
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can be too. An obvious solution can be to simply ban the expression of the 
violent culture and expect the violence to stop. However, this would mean that 
it is the music that is the root cause of the violence. This is far from accurate. 


Drill rap, just like any other music genre, is a cultural expression that gives 
the listener an - exaggerated - glimpse of people’s lives. Instead of putting a 
ban on drill rap, we suggest listening to it, and using it as a key to understand 
the driller’s emotions, hopes and fears. Like any other complex pedagogical 
challenge, it all starts with communication. Understanding the language 
someone uses is one step forward in being able to help. This is not only a plea 
to social workers or wardens who work with juvenile detainees (and we are 
aware that some of them use this key wisely). This is also a plea to the courts 
who - depending on the exact legal context - must rule in drill-related crimes. 
Narrowing down these issues to a choice between a safer society and limiting 
someone's freedom of expression would be a false argument, the more so when 
the lyrics in question are qualified as not adding any value to a pressing social 
discourse. This way, drillers will always pull the short straw in the balance 
between these two fundamental rights, and the potential to better understand 
the lives, feelings and context of the drillers is wasted. After all, placing a ban 
on the expression of certain music will not solve the problems that are expressed 
in that music. 


Technology - such as social media - can amplify many things, including 
polarisation between groups (Nedelec, 2018; Wernaart, 2022). As we have seen, 
social media platforms are important breeding grounds for escalation in drill- 
related conflicts. Drillers are not the only people who struggle with how to 
relate to and interact with technology. This is a society-wide issue in which we 
need to learn how to live well with technology. However, it is also known that 
vulnerable groups - and drillers can be considered particularly vulnerable - are 
more likely to suffer the negative impact of e.g. social media (Bol et al., 2020). 
Instead of connecting them with the world beyond their raw reality, it 
reconfirms their own negative self-image, and keeps them in a violent online 
bubble (Stuart, 2020: 204). It is therefore all the more important to pay attention 
to the algorithmic powers that drive social media usage. While a redesign of 
such technologies would be preferrable, the more likely option is to teach young 
people from a very young age how to master the techno-moral virtues that are 
necessary to sustainably live with technology and use technology in a healthy 
way (Vallor, 2016). 
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Abstract 


Human rights can be formalised in laws and legislation, but can also be 
operationalised on a more informal, practical level, like when interacting with 
people, products, services, local or organisational policies or the arts. It is here 
where the proper implementation of human rights is context-defined and where 
human rights might conflict with each other. A design thinking perspective 
helps to resolve these issues. Applying a design thinking perspective might 
also facilitate social innovation. That is because design thinking is a positive, 
constructive approach in which solutions are designed and tested for their 
effectiveness. Within a design thinking perspective on human rights — not to 
be confused with a human rights perspective on design — an artefact is created 
that enables human beings to pursue a good life. 


Key concepts 


> Design thinking is an optimistic, constructive and experiential approach 
to investigating and creating solutions. 

> Social innovation is the design and implementation of solutions that 
contribute to societal well-being and prosperity. 

> Value sensitive design is the proactive consideration of human values 
throughout the design process. 


19.1 Introduction 
Human rights are not accidently present. They are designed and recorded in 


agreements and legislation. But on a more practical level human rights form 
an aspect of everyday life. On this practical level human rights can assume a 
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less explicit role and therefore are not considered a design. That doesn’t mean 
that the implementation of human rights can’t be designed. Also ona practical 
level, one can explicitly design the role of human rights in everyday life. 


To design is to change. To design is ‘to consider a situation, imagine a better 
situation, and act to create that improved situation’ (Dorst, 2015: vii). This design 
process comes with a responsibility. Or as Tim Brown, one of the big names 
in the field of design thinking, says: design ‘is not ‘the invisible hand; it is 
intentional (Brown, 2019: 4). Designers are more and more aware of this 
responsibility, and therefore the field of Value Sensitive Design (VSD) is 
growing rapidly. As will become clear in this chapter, VSD is only one 
perspective on the intersection of human rights and design thinking. The other 
perspective flips the coin: not integrating human rights into the design, but 
designing the artefacts that help to implement human rights. This chapter looks 
at this last perspective. 


A design-based perspective on human rights is not common. In general there 
are multiple ways to approach a situation or a problem. These ways can be 
summarised in two streams: analysing and designing. When analysing a 
situation, one is systematically trying to understand a situation, searching for 
patterns or correlations and trying to identify bottlenecks or success factors. 
When one is designing a situation or a solution to a problem, one is actively 
trying to change something so that a problem gets solved. In other words, there 
are scholars studying problems and scholars studying solutions. Most literature 
on human rights follows the approach of analysing. In this chapter the approach 
of designing is explained. The design approach creates a proactive and 
energising perspective on human rights, resulting in social innovation. 


19.2 About the intersection of human rights and 
design thinking 


There is a conceptual confusion about the intersection of human rights 
and design and design thinking and definitions vary (Gauri and Gloppen, 
2012). One the one hand there is a human rights perspective on design, on 
the other there is a design (thinking) perspective on human rights. Because 
both perspectives often use the same words and concepts, the distinction is 
sometimes hard to grasp. This phenomenon also occurs in other disciplines. 
For example, in the related discipline of inclusive design, two discrete areas are 
distinguished: (1) the understanding of end users from numerous perspectives, 
and (2) the understanding of the information needs of designers (Dong et al., 
2015). But also in a non-related discipline like marketing, there is the marketing 
perspective on design (how to market the designs?) and the design perspective 
on marketing (how to design a value for customers?). 
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If you have a human rights perspective on design, the design is the final goal. 
In the process of achieving that goal, you should be aware of and actively 
thinking about human rights. A designer would say that the human rights are 
the design principles or design criteria behind his design. This approach is 
totally different from a libertarian perspective on design. In a libertarian 
perspective everything is possible; in a human rights perspective not everything 
is possible. The design is only possible when human rights are somehow taken 
into account. Examples of the human rights perspective on design are genetic 
engineering (Liao, 2019) or artificial intelligence (Aizenberg and Van den 
Hoven, 2020). 


The human rights perspective on design falls under the big umbrella of Value 
Sensitive Design (VSD), which can be defined as the proactive consideration 
of human values throughout the design process (Davis and Nathan, 2015). VSD 
is a growing domain since “designers themselves are increasingly shifting their 
perspective toward one in which moral, social, and personal values are to be 
included in the requirements and in which designers develop products, utilities, 
and buildings that realize these values’ (Van den Hoven et al., 2015: 2). 


When flipping the coin to a design (thinking) perspective on human rights, 
the human rights situation forms the final goal. In the process of achieving that 
goal, the perspective or the practice of a designer is included. So the difference 
with the human rights perspective on design (thinking) is that here you want 
to design artefacts to improve the situation of human beings regarding human 
rights, whereas with a human rights approach to design (thinking) you want 
to improve the design or the design process based on the inclusion of a human 
rights perspective. It is necessary to distinguish here between design and design 
thinking. Focusing on design, you can use design to stimulate a discussion, 
reflection or dialogue on human rights. An example is the ‘Letter to Europe’ 
project of Foundation We Are as was shown during Dutch Design Week 2019 
(https://foundationweare.org/works/letter-to-europe). Focusing on a design 
thinking perspective means using the approach of a designer to come up with 
solutions for a given situation (see also Chapter 9). This forms the perspective 
of this chapter. 


When you have a design thinking perspective on human rights you are always 
designing some kind of intervention. One of the problems at the intersection 
of human rights and design thinking is that the word intervention also causes 
conceptual confusion. There are authors that see it as a clear intervention 
(Gauri and Gloppen, 2012), but there are also authors who don’t agree with 
the focus on intervention (Breakey, 2015). The reason behind that discussion 
lies in the meaning of the word ‘interventior’: do you see an intervention as 
a simple act of changing something, or do you see intervention as a military 
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intervention? To steer away from that discussion we hereby introduce the 
term ‘artefact’ as used in design science. The word artefact stems from Latin, 
in which ‘arte’ (ie. using art) is combined with ‘factuny (i.e. something made). 
An artefact is something you design (an intervention, a prototype, a plan, a 
concept, etc.) in order to change something. 


19.3 The essence of design thinking 


One of the first people to discuss the possibilities of a design-oriented approach 
to fields that are not specifically design oriented, and who stated that this 
design-oriented approach could just as equally be scientific, was Nobel Laureate 
Herbert Simon. In his famous work “The sciences of the artificial, Simon defines 
the designer as someone ‘who is concerned with how things ought to be, how they 
ought to be in order to attain goals and to function (Simon, 1996: 5). The design- 
oriented perspective on science and practice was adopted by many scholars 
and practitioners. It was Tim Brown, CEO of the innovation company IDEO, 
who pushed the term ‘design thinking’ around the globe. At this point in time 
design thinking is one of the dominant approaches taught in business schools. 


Design thinking is an optimistic, constructive and experiential approach to 
investigating and creating solutions (Brown and Wyatt, 2010). Creating 
solutions is only possible if you see possibilities and workarounds. Design 
thinking therefore finds a philosophical companion in possibilism, as Hans 
Rosling posited. This approach is particularly relevant in the context of ‘wicked 
problems’ and social innovation (Brown and Wyatt, 2010; Buchanan, 1992; 
Rittel and Webber, 1973). That is because design thinking is specifically useful 
in situations where there are many stakeholders involved and their perspectives 
on the problem to be solved are quite volatile (Von Thienen et al., 2014). 


Design thinking is normally presented as a process of five steps - empathise, 
define, ideate, prototype and test — but the execution of these five steps is not 
linear. It is better to see these steps as ‘spheres’ through which the design thinker 
can step back and forth. The spheres differ in their approach and alternate in 
being divergent or convergent. The empathise and ideate spheres are divergent 
spheres, whereas the define, prototype and test spheres are convergent. 


A design thinking approach can be identified by the way in which the problem 
statement is formulated (although a design thinker would not call it a problem 
statement, but rather a design challenge), namely by a ‘How might we ...?” 
question. Design thinkers study solutions, not problems, so therefore they will 
always formulate their main research question in such a way that it will lead 
to an inquiry about possible solutions. Furthermore, design thinkers focus on 
solutions that actually work. It does not have to be a perfect solution, but it 
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should be a solution that works. Therefore, design thinkers are always testing 
their solutions with the target group for which the solution is designed. Ideally 
the researchers and/or designers work together with people from this target 
group and co-create (participatory design). One of the core principles of design 
thinking therefore is to put the user, consumer or inhabitant centre stage. Some 
other core principles are to learn by trying (experiential learning), to work ina 
short-cycle manner, to make visual what can be made visible, and to always be 
aware of the role of the context (Van Zeeland, 2023). It is important to realise 
that in most cases there are no universal solutions; solutions are almost always 
context dependent. A design thinker will therefore always start by creating an 
understanding of the context, before designing and implementing a solution. 


19.4 A design thinking perspective on human rights 


Why is it necessary to have a design thinking perspective on human rights? 
There are three main reasons for this: (1) it specifically helps when human rights 
are in conflict (which is often the case), (2) because of the context dependency 
of the successful realisation of human rights, and (3) to spur social innovation. 
First, these three reasons are discussed, and then we will address the question 
of how a design thinking perspective can be shaped. 


In practice, different human rights can clash. For example, in the case of the 
music stream drill rap, the right to freedom of expression and the right to 
protection of public safety collide (see Chapter 18, and Case 19.1). As discussed 
earlier, design thinking is specifically useful in situations where numerous 
stakeholders are involved and where perspectives on the problem differ or 
clash. The conflicts that arise because of that, in the case of human rights, often 
create moral dilemmas. The solution to these moral dilemmas will depend 
on the context. A design orientation is always context-bound. Every context, 
every situation will demand a different approach. Van de Poel (2015) offers 
an overview of different methods to solve the situation of conflicting values. 
In the case of colliding human rights, a design thinking perspective is even 
more advisable. 


Case 19.1. Sit down with drillers? 
You could sit together with drill rappers (ie. participatory design) and ask them 
‘how might drill rap promote the freedom of expression while not hurting the 


safety of others?’ For example, the inclusion of guns and knives in drill rap videos is 
something that is implicitly designed by an individual and copied by others, but is 
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not necessary to perform drill rap; so it can also be explicitly redesigned by or with 
the drill rap scene. When (re)designing situations in such a way that they promote 


the realisation of human rights, social innovation occurs. 


Social innovation occurs when new solutions are developed that address 
unmet social needs (Mulgan et al., 2007). It is argued that design thinking is 
an effective method for spurring social innovation (Brown and Wyatt, 2010). 


As explained in the introduction, human rights can be discussed at the formal, 
legal level or at the informal, practical level. Human rights exist, whether 
formally recognised by law or not. In this section the focus is laid on more 
practical or informal practices regarding human rights. On this more practical 
level there is much more room for a design orientation, specifically regarding 
the ‘how’ of implementation. Therefore, we add a fifth perspective to the four 
perspectives of Dembour (2006): (1) human rights as given, (2) human rights 
as agreed, (3) human rights as fought for, (4) human rights as talked about, 
and (5) human rights as designed and implemented. The adding of 
‘implemented’ might seem common sense; however, with respect to human 
rights we ‘can agree that there may be few if any realized human rights in a 
practical sense’ (Grover, 2011: 6). In this section, the five spheres of design 
thinking - empathise, define, ideate, prototype and test — will therefore be made 
explicit for the case of human rights. 


The goal of the empathise sphere is twofold: to get an understanding of (1) 
the perspective of the most important stakeholders, and (2) the relevant 
contextual factors. With respect to the first element, it is important to note 
that every human being is different. The way people perceive their own human 
rights is therefore also different. A normative perspective to human rights is 
always lurking. However, design thinkers are not normative; they build 
artefacts that closely consider the opinion of the human beings for whom the 
artefacts are made. This is important to be aware of, since in the human rights 
literature it is debated whether or not regional point of views (for example, 
Western point of views) can be considered as universal point of views. As 
Gauri and Gloppen state: ‘Another way of putting this question is to ask whether 
human rights are intersubjectively rooted in shared social practices’ (Gauri and 
Gloppen, 2012: 496). 


This possible difference between points of view applies not only to cultures 
or nations, but also to generations. One example is the rights of children, 
and the lack of representation of children in the COVID-19 policy decisions 
(see also Chapter 7). When taking a design thinking perspective on policy 
design, this means that one has to start by empathising with the most important 
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stakeholders; in this case, the children. Within the empathise phase the 
stakeholders have an active voice in the design process (which is not the same 
as a legal voice). 


Second, the relevant contextual factors should be mapped. For each type of 
human right these contextual factors will be different. Contextual factors could 
be either endogenous or exogenous (Wang and Yang, 2020). Possible contextual 
factors could be for example (organisational) culture, socio-cultural factors, 
political dimensions, historic key moments, economic factors, the level of 
emancipation or the structure and activity of human rights networks. 


Human rights should enable human beings to pursue a good life (Liao, 2019). 
‘Enabling’ comes on a scale; it is something you can do more or less. The design 
challenge therefore is to define ‘how might we ... in such a way that we better 
enable human beings to pursue a good life?. What the dots represent depends 
on the empathise phase and is the core issue for which you try to find a solution. 
You could say that what the dots represent reflects the ‘root causes’ (Marks, 
2011) turned around into a possibilist perspective. Remember, design thinking 
is all about changing an existing situation into a preferred one (Simon, 1996). 


In the ideate phase, one explores different ways to design the artefact and 
improve the situation of human beings. Some ways are already mentioned in 
the literature. For example, Gauri and Gloppen (2012) identify four different 
approaches: (1) global compliance, (2) programming, (3) rights talk and (4) 
legal mobilisation. Since the Ideate sphere is divergent by nature, it is important 
to capture as many ways as possible. In the words of Nobel Laureate Linus 
Pauling: ‘If you want to have good ideas, you must have many ideas. Most of 
them will be wrong, and what you have to learn is which ones to throw away’ 
(Pauling, as quoted by Francis Crick (1995) in his presentation “The impact of 
Linus Pauling on Molecular Biology’). 


In general there are two sides of the Ideation coin in the context of human 
rights: you can do something yourself or you can make others aware so they 
start to do something. A nice example of that second side of the coin is the 
French Revolution, which was rooted in a rights talk approach in order to create 
rights consciousness among the French people whose rights were violated 
(Gauri and Gloppen, 2012). From both perspectives it is important to keep 
the results from the Empathise sphere in mind and not become normative. 
Remember, design thinkers are not creating solutions for themselves but for 
others, so the interests and needs of those others should always be up front. 
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‘Solutions are not correct or false - they just meet the user’s needs more or less 
well’ (Von Thienen et al., 2014: 100). Within the convergent prototype and 
test spheres, one or two possible solutions are transformed into a sketch or 
prototype and the artefact is tested for its effectiveness to resolve the problem 
within the target group. This is the moment to test whether the solution is 
helping all stakeholders to pursue a good life. In some cases a solution facilitates 
one group of stakeholders but hurts another group of stakeholders. Many 
iterations and workarounds often take place, just to find the right angle from 
which a solution can in some way be beneficial or acceptable for everybody. 


19.5 Discussion and conclusion 


‘Under certain circumstances, human rights-based strategies can make a 
difference’ (Gauri and Gloppen, 2012: 502). To make a difference - that’s the 
purpose of this contribution. Making a difference is not something that can 
be done by magic, but by hard work. A methodology to streamline that hard 
work is design thinking. A design thinking perspective on human rights has not 
been made explicit before in the literature. A design thinking perspective on 
human rights, specifically in a more practical, bottom-up context, is therefore 
innovative. Not only is the approach innovative, but the outcome will lead to 
social innovation, and that is the goal of this disquisition. 


People who are not familiar with design thinking might have a reluctant 
attitude towards the approach. That is because design thinking leads to another 
type of knowledge, a type that most people are not acquainted with. Most 
scholars are familiar with either deduction or induction. Design thinking is 
based on an abductive logic. To understand the difference between deduction, 
induction and abduction, the intuitive explanation by Peirce, who introduced 
abduction, is helpful: deduction proves something must be, induction proves 
something actually is and abduction proves something may be (Peirce, 1934). 
When something may be, it may also be different. This generates a feeling 
of inconvenience in some people. It is important to realise, however, that 
for design thinking it can only be ‘may be; since designs are always context 
dependent. So what may work for one context, may not work or may work 
less well for another context. This might feel inconvenient, but it is how society 
works. And since our society is changing rapidly and we are searching for a 
new status quo — as Pope Francis remarked during a speech in Florence in 
2015: ‘We are not living in an era of change, but in a change of era’ - we need 
to rethink and redesign a lot. The different context of a different era requires 
new applications and viewpoints. A design thinking approach to human rights 
might help create solutions on the basis of which a new status quo can be found 
that helps human beings to pursue a good life. 
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